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Current Lopics. 

The action of the New York legislature in 
passing a bill to abolish coroners in the city 
of New York accomplishes a long-needed re- 
form. “ Crowner’s Law ” is a thing by itself, 


a survival of the days when a subject’s| 


death was, or was supposed to be, a matter of 
| personal interest to the king. The coroner, 
' or “ crowner,” 
quiries as to deaths of a sudden or violent 
' nature. 

was the sovereign or chief coroner of all Eng- 
' land, although, as a matter of fact, he did not 
| perform the active duties of that office. 


| concerning shipwreck, and to find who had 
_ possession of the goods; concerning treasure- 
7 trove, who were the finders, and where the 
' property was. The office, very many years 
_ ago, lost most of the honor which formerly 
_ appertained to it. Even in the time when 
_ Shakespeare wrote, it was fashionable to poke 
' fun at the “crowners.” In “Hamlet” the 
_ poet takes a fling at what was derisively called 
_ “Crowner’s Quest Law.” In act 5, scene I 
' (the churchyard scene), this dialogue occurs : 


First Clown. Give me leave. Here lies the water; good; 
_ here stands the man; good: if the man goto this water, and 
_ drown himself, is is, will he, nill he, he goes,— mark you that; 
but if the water come to him and drown him, he drowns not 
_ himself: argal, he that is not guilty of his own death shortens 
"not his own life. 
' Second Clown. 
First Clown. 


But is this law? 
Ay, marry, is’t; crowner’s quest law. 

As the years went by, the coroner became, 
in too many cases, not merely useless, but a 
positive hindrance in the way of discovering 


crimes and their perpetrators, an obstacle 
VoL. LXVI.—No. 5. 


represented the king in all in-' 


The chief justice of the King’s Bench 


It | 
was also the duty of the coroner to inquire | 


|rather than an aid to justice. Massachusetts 
‘and New Jersey, and possibly other States, 
years ago abolished coroners by legal enact- 
/ment, empowering the governor to appoint in 
| their place medical examiners, men learned in 
'the science of medicine, whose duties are to 
make examinations of dead bodies, to hold 
autopsies on the same, and in cases of death 
from violence, to notify the district attorney 
and a justice of the district of the fact. This 
‘is the theory of the bill recently passed by the 
New York legislature. It provides that as 
each of the coroners in the city of New York 
/reaches the end of his term, a “ medical ex- 
aminer”’ shall be appointed by the mayor in 
his stead, and that when the last coroner dis- 
appears there shall be one chief examiner and 
_seventeen subordinates. As the bill indicates, 
they will be physicians. Their duties will be 
similar to those assigned to the medical exam- 
'iners in the States referred to. The change 
cannot fail to have salutary results, for, in the 
nature of things, it is certain to subserve the 
ends of justice in a much greater degree than 
the ancient system which has so long survived 
its usefulness. 

Since thes above was written, Mayor 
McClellan, of New York, has vetoed the bill. 


Should a lawyer refuse to defend a man 
whom he knows to be guilty? The old, moss- 
grown question keeps on bobbing up at unex- 
pected times and places. Judge Dissette, of 
Cleveland, has very positive notions on the 
subject of legal ethics, and is not at all afraid 
to express them. He declares that a lawyer 
does wrong to aid a guilty man to escape the 
penalty of his crime; that if he helps a crimi- 
nal patch up a false defense by means of per- 
jury and misrepresentation, he becomes a 
party to the crime. “Ifa prisoner,” he says, 
“has a defense —if he did not commit the 
crime charged against him, or if there were 
extenuating or excusing circumstances — then 
it is proper for the attorney to defend him 
with all the skill at his command.” This 
view of the matter, it seems to us, is not ex- 
treme. No lawyer has a moral right to resort 
to misrepresentation and lying in the endeavor 
to clear his client. But how often do we see 
this very thing done, in criminal cases especi- 
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ally. Take the familiar instance of a made-to- 
order alibi. How frequently and how un- 
blushingly this is done by so-called criminal 


lawyers, and if successful, how gleefully and | the pupils. 


with what intense satisfaction they afterward 
boast about it and go over all the details. 
remember reading somewhere of an instance 
of this sort, in which the judge, after the trial, 
as a result of which the prisoner was acquitted, 
took occasion to congratulate the attorney for 
the defense on*the strength and completeness 
of the testimony proving an alibi. The law- 
yer replied, laughingly, thanking his honor for 
the compliment. “I do rather flatter myself 
on the result,” he said. “I think I chose the 
best alibi, for I had several offered me.” It 
is this sort of procedure that not only brings 
the profession and the courts into disrepute, 
but demoralizes attorneys and prisoners alike. 
As Judge Dissette points out, professional 
criminal lawyers, very few of whom draw too 
fine a line in the choice of defenses or the 
selection of evidence, too often go to the bad, 
getting lower and lower in the scale of moral- 
ity until they have very little, if any, left. 
Neither can it be denied that the work of ob- 
taining acquittals for self-conftssed crimi- 
nals is exceedingly demoralizing to that dan- 
gerous class, whom it emboldens to commit 
other and still more serious crimés, on the 
theory that acquittal will be comparatively 
easy. We do not go so far as to say that a 
lawyer should never undertake the defense of 
a man whom he knows to be guilty. Even 
these have to be proven so, and it is proper 
that their legal rights should be safeguarded 
by the exclusion of immaterial and irrelevant 
testimony, and in other legitimate ways; but 
for a lawyer to help a guilty man to patch up 
a false defense by lying and misrepresentation 
is to make himself, in no strained sense, 
particeps criminis. 


The Kansas Supreme Court has rendered 
an opinion which in effect declares that the 
Bible may be read in the public schools of 
Kansas. The case was one brought by J. B. 
Billard, of Topeka, to compel the city board 
of education to permit his son Philip to re- 
enter the public schools, from which he had 
been suspended because, on the advice of his 


father’s attorneys, he had refused to attend 
school in the morning exercises when the Bible 
and selections from the Psalms were read to 
The District Court refused to or- 


der the board of education to readmit the 


We ‘Pupil, and this decision has now been affirmed. 


|The Supreme Court said: 


“A public school teacher who, for the purpose 


| of quieting the pupils and preparing them for their 


regular studies, repeats the Lord’s prayer and the 
| . . . . 

| Twenty-third Psalm as a morning exercise, without 
| comment or remark, in which none of the pupils 


| are required to participate, is not conducting a form 


| of religious worship or teaching sectarian or relig- 
/ious doctrine.” 


Saiiliasie 
| By a recent decision of the Supreme Court 
\of the United States, a serious abuse of long 
|standing is abolished.. We refer to the pub- 
tication and circulation through the mails of 
books in the guise of periodicals. The long- 
standing controversy between the post-office 
department and the publishers of this class of 
literature, regarding the right to admission to 
the mails at the rate of one cent per pound, 
as prescribed for newspapers, has now been 
settled in favor of the government, and here- 
after these serial publications will be required 
to pay at the rate of eight cents per pound. 
Prior to 1902 serial publications of every char- 
acter, some of which embraced the writings of 
such authors as Scott, Thackeray and Dickens, 
‘and publications devoted mainly to advertising 
'the business of publishers, were given the one- 
‘cent rate. In that year, however, Postmaster- 
General Charles Emory Smith issued an order 
denying the privilege of the pound rate to 
such publications, and the suit just decided 
grew out of that order. ' 

| The report of the postmaster-general for 
1901 discussed this question at great length. 
Statistics were furnished which showed that 
the cost to the government the preceding years 
for carrying second-class matter was about 
$12,000,000. It constituted three-fifths of the 
total carried for the year, yet the revenue de- 
rived was only $4,294,446, the aggregate cost 
for carrying the mails having been roundly 
$116,000,000 and the total ~ receipts 
$112,000,000. The cost of carrying and 





handling second-class matter was placed at 





$21,472,228, and, deducting the amount paid 
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by it for postage, the loss to the government 
was over $17,000,000. It was estimated that 
at least 200,000,000 pounds of matter were 
carried by the mails in 1901 at the pound rate 
that should have been classified as third class 
and required to pay at the rate of eight cents 


Personal injuries may be simulated and deception 
may be practiced in such exhibitions, but that can 
no more be prevented than can perjury in testi- 
mony. When, however, proof is attempted to be 
made by allowing the plaintiff to act upon a judi- 
cial stage before the jurors what he, or his phy- 
sicians, have testified to be some nervous affection, 
resulting from an injury, the exhibition is improper 





per pound. Excluding the expense of hand- 
ling, the government paid for transporting | 
that matter $8,000,000, and, adding the propor- | 
tion of cost for handling, this expenditure was | 
increased to $12,000,000. Yet it returned in| 
postage only $2,000,000, It will thus be seen | 
that the abuse was a very serious and costly | 
one to the government. The publications at | 
which the order was aimed resorted to the 
transparent subterfuge of issuing their publi- 
cations serially, and in this way claiming a 
privilege to which they were never equitably 
entitled. The result is a complete victory for 
former Postmaster-General Smith, and the 
assertion of a principle which not only results 
in saving the government a very large amount 
anuually, but puts the genuine publishers in the 
category in which they belong, apart from the 
bogus publishers. 


In Clark v. Brooklyn Heights R. Co., de- 
cided February, 1904, by the Court of Appeals 
of New York, it is held that to permit the 
plaintiff in an action for personal injuries to 
illustrate before the jury his impaired physi- 
cal condition, claimed to have been the result 
of the accident in question, by writing his 
name, spilling a glass of water which was 
handed to him, and other similar perform- 
ances, is a stretch of judicial discretion which 
would justify the appellate court in ordering 
a new trial. The court said in part: 


“ The object of all evidence is to inform the trial 
tribunal of the material facts, which are relevant as 


because unfair. As something under the sole con- 
trol of the witness himself, it is beyond the ordinary 
tests of examination. Nor does such evidence allow 
of any record beyond the reporter’s notes of what 
he saw upon the trial. It is intended to prejudice 
the minds of the jurors, and it is calculated to affect 
the calm, judicial atmosphere of a court of justice. 
The plaintiff in such cases has sufficient advantages 
without adding ‘to them a spectacular illustration 
of his symptoms.” 


There is published in another part of this 
issue of the JouRNAL the full opinion of the 
surrogate of Cayuga county, N. Y., in the 
matter of the probate of the last will and tes- 
tament of Albert G. Burtis, deceased. The 
case is one that has attracted a large degree of 
attention throughout the State by reason of 
its peculiar, not to say unique, features. One 
of these was the fact that the body of the 
instrument, whose probate was successfuly 
contested, was admittedly written by the de- 
ceased. All the interesting facts of what was 
found to be a carefully planned conspiracy to 
obtain the property of Mr. Burtis, valued at a 
quarter of a million dollars, are given in the 
opinion of Surrogate Walter E. Woodin. Mr. 
Woodin conducted the case with marked abil- 
ity and scrupulous fairness, evincing a consci- 
entious desire to reach a just decision. He 
was -unable to resist the conclusion that the 
signature ‘to the will was a forgery, the cul- 
minating act of a carefully planned conspiracy 
by the proponent and her mother to obtain the 
property of the decedent. He states both the 





bearing upon the issue, in order that the truth may 


be elicited and that a just determination of the- 


controversy may be reached. It is not objection- 
able in these cases, that the evidence may go be- 
yond the oral narrative and may be addressed to the 
senses; provided that it be kept within reasonable | 
limits by the exercise of a fair judicial discretion. It 
should be only of a nature to assist the jurors to an 
understanding of a situation, or of an act, or to 
comprehend objective symptoms resulting from an 
injury. Examples of this class of evidence are fre- 
quent; in the viewing of the place of an occurence, 
in the production of some article relevant to the 
marks, or obvious evidences, of injuries sustained. 


law and the evidence with admirable clearness, 
and incidentally makes a sane contribution to 
the much-discussed and still much misunder- 


stood subject of expert testimony, which we 


commend to the careful perusal of the pro- 
fession. 
| echitaemntdlbintsintiantiee 


The title to lands under tide waters is held, in 
_Shepard’s Point Land Co. v. Atlantic Hotel ([N. C.], 
61 L. R. A. 937), to be vested in the respective 


States, and to be subject to grant by them to 
| individuals. 
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ALTON BROOKS PARKER. 


PEN PORTRAIT OF THE DISTINGUISHED JURIST WHO IS LIKELY TO BE CALLED TO 
LEAD HIS PARTY IN THE PRESIDENTIAL CONTEST OF 1904. 





By Cuartes J. Hates. 


Alton Brooks Parker may well be called New 
York’s favorite son. He has been highly honored 
on many occasions by his fellow suffragists. Never | 
has he known the bitterness of defeat. The crown- | 
ing honor of his career thus far has been his eleva- | 
tion to the chief judgeship of the Court of Appeals, 
the highest legal tribunal in the Empire State, a| 
position for which he is ideally fitted by tempera- | 
ment, training and education. Frequent and entic- 
ing have been the opportunities presented to him | 
for entry into political life, but they have always | 
been refused. He early determined not to be turned | 
aside from his chosen profession, the law. Even | 
since he has donned the ermine, men prominent in_ 
party councils have advised, and portions of the 
press have suggested, his candidacy for high official 
positions, but he has steadfastly declined. Nothing 
less than a call to the highest office within the gift 
of the nation could tempt Judge Parker to forsake 
his life work on the bench. That call now seems 
about to be extended by the American people. 

Judge Parker’s career is a strong incentive to 
every lawyer who has an honorable ambition to 








| 
| 








rise in his profession. His splendid success has | 
been wholly due to his own efforts. Favored by | 
no special advantages in early life, but possessing | 
health, strength, untiring industry and an honorable | 
ambition, he made his own way, paid for his own 
schooling by teaching, and after adopting the law 
as a profession did not shrink from the toil which 
he knew to be absolutely necessary in order to 
reach eminence in it. All his life Judge Parker 
has been a prodigious worker. Though now fifty- 
two years of age, his whole appearance is that of a 
strong man still in his prime. 

Scarcely a tell-tale wrinkle is to be seen in his 
genial, kindly face. Though his appearance to the 
superficial observer is that of a man who has taken 
life easily, the fact is that few men work harder or 
more systematically. If the marks of his toil have 
not been left on his countenance or in his frame, 
the explanation is to be found in his abstemious 
mode of living and the care he has taken to keep 
his physical vigor unimpaired. Perfect health and 
wise systematization enable him to dispose of an 
amount of work which otherwise would be impos- 
sible. Since he became chief judge of the Court of 
Appeals that tribunal has shown an ability to dis- 
pose of a much larger number of cases than ever 
before in its history. The reason is to be found 





in the unwearying efforts of the chief judge, sup- 


plemented by the loyal and hearty co-operation of 
his colleagues. 
A Pen Portrait. 


Nearly six feet in stature, straight as an arrow, 
broad-shouldered, wiry, athletic, Judge Parker is 
in the prime and vigor of life, a splendid specimen 
of American manhood. His face is singularly at- 
tractive, a smile continually playing about his sym- 
metrical features. His eyes are keen but kindly, 
his mouth firm set, showing determination. Al- 
though a great student, there is not the slightest 
suggestion of the bookworm about him. Courtly 
in manner and always well dressed, though never 
conspicuously so, he is not particularly judicial in 
appearance, but would rather be taken by those not 
acquainted with him for a prosperous business man 
or a bank president. When in Albany, Judge Parker 
lives with his family at the Ten Eyck hotel on State 
street. There he may be seen enjoying his post- 
prandial cigar in the corridor and giving kindly 
greeting to everyone he knows. In manner he is 
most democratic. Born in the country, he has never 
lost his love for rural life, and when the pressure 
of his duties does not require his presence in Al- 
bany he lives at Esopus-on-the-Hudson, near 
Kingston, where he has a beautiful country home 
which he has named Rosemount. 


EARLY STRUGGLE FOR SUCCEsS. 


Alton Brooks Parker was born at Cortland, 
N. Y., May 14, 1852, and is the son of John Brooks 
Parker and Harriet F. Stratton. His ancestors 
for several generations were residents of Massachu- 
setts, his great-grandfather, John Parker, having 
served for three years in the War of the Revolution. 
His grandfather, John Parker, in 1794 married 
Elizabeth Brooks of Worcester, Mass., from whom 
the surname of the subject of this sketch is derived. 
The early education of Mr. Parker was obtained 
in the academy and normal school at Cortland, 
where his family resided. At the age of sixteen 
he commenced teaching in order to obtain money 
to enable him to continue at school, after which 
he adopted the law as a profession. His ambition 
to become a lawyer was early formed and came 
about in an interesting way. His father was sum- 
moned for jury service in a case which was to be 
tried at Cortland. He brought young Alton to 
court with him. The case was one of some import- 
ance, and one of the parties to it had employed 
the services of a Syracuse lawyer of some distinc- 
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tion as a pleader. This lawyer’s address made such 
an impression upon young Parker that when he 
and his father were driving back to the farm he 
informed his parent that he intended to become a 
lawyer when he grew up. Once having formed 
that purpose, he began to bend all his energies 
toward its accomplishment. But it was by no 
means all plain sailing. His family was not in 
affluent circumstances, and it became necessary for 
him, besides working on the farm during the sum- 
mer, to obtain other employment in order to 
enable him to attend the academy and normal 
school as well as the law school. This he did not 
hesitate to do; any honorable employment was 
eagerly sought. The winter after he was sixteen 
he started out to secure his first employment as a 
teacher. After a thirteen-mile drive and numerous 
disappointments, he was engaged by the trustees of 
a Virgil township school. Meanwhile his father 
was “keeping an eye open” in his son’s interest, 
and at the same time that the young man was on 
his quest of employment the father had succeeded 
in securing him an opportunity for an engagement 
which from a pecuniary standpoint was more at- 
tractive than that which the young man had con- 
cluded for himself. When young Parker returned 
home that night and related with some pride the 
result of his quest.his father, instead of sharing his 
elation, expressed regret, explaining that he had 
secured for him the promise of a much better place 
than that at Virgil. Rather crestfallen, he proposed 
that he return to Virgil the next morning and ask 
to be relieved from the engagement. “ No,” re- 
plied his father, “ you have made it and you must 
keep it. I have observed that wher a young man 
once fails in that way he is pretty apt to fail all 
through his life.” Later he entered the normal 
school, and the following winter taught a school 
in the neighborhood of Binghamton. The next 
winter Prof. J. H. Hoose, the principal of the 
Cortland Normal School, received an application 
from a school in Accord, Ulster county, for a prin- 
cipal of a school, with wages at three dollars a day, 
and he asked young Parker to take it. He was 
only too glad of the opportunity, and after teaching 
about seven months, he entered the office of 
Schoonmaker & Hardenburgh as a law student, 
through the favor,of Augustus Schoonmaker, then 
a prominent practitioner at the bar at Kinston, 
who took a decided fancy to young Parker. Thence 
he went to the Albany Law School, from which, 
after graduation, he returned to the office of 
Augustus Schoonmaker (Hardenburgh having died 
in the meantime), who made him his managing 
clerk, on a salary. 


First Entrance Into Potirtics. 


After somme months Mr. Parker formed a part- 
nership with W. S. Kenyon, Jr., which continued 
until 1878. Soon after entering Mr. Schoonmaker’s 
office, the latter, who was then serving his second 
term as county judge, was defeated for re-election 








after a hard campaign, and was so disheartened that 
he decided to withdraw altogether from politics. 
Believing that his patron was unduly discouraged 
and that he was still very strong with the people, 
young Parker arranged for Mr. Schoonmaker’s 
nomination for State senator in 1875 and prevailed 
upon him to accept. The young lawyer and poli- 
tician so well managed the campaign that Mr. 
Schoonmaker was elected by a large majority and 
his prestige in politics fully restored, for he was, 
in 1877, elected attorney-general, renominated in 
1879, nominated for judge of the Court of Appeals 
ir, 1880, and subsequently appointed interstate com- 
merce commissioner by President Cleveland. 
Parker’s success in Ulster county politics thus 
brought him into prominence, and in 1877 he was 
nominated for surrogate. He was the only Demo- 
crat on the county ticket who was eletted that year. 
He was then but twenty-five years of age. Parker's 
popularity with the voters was still more strikingly 
shown in 1883 when, after having served six years 
as surrogate, he was re-elected to the office by a 
majority of 1,400 in a total vote of 15,000 against 
a competitor — Judge William Lawton — whose 
popularity as county judge had carried the county 
twice successively by large majorities, and again he 
was the only candidate on the Democratic ticket 
who was elected. When he had served two years 
of his second term, David B. Hill, the Democratic 
candidate for governor, who had watched the young 
lawyer’s successful political work in Ulster county 
with much interest, reached the conclusion that 
Parker was the man he wanted to manage his State 
campaign. At Hill’s instigation Parker was elected 
to the Democratic State committee, and made its 
chairman. His conduct of the State campaign in 
that memorable year proved that Mr. Hill’s esti- 
mate of his ability was iully justified. Largely 
owing to Parker’s masterful work the entire Demo- 
cratic State ticket was elected by pluralities rang- 
ing between 11,000 and 12,000. During the time 
he held the position of surrogate, Parker carried 
on a large general law practice and was actively 
at work in the trial of causes and the argument of 
appeals. In 1883 he declined to consider Daniel 
Manning’s suggestion that he accept the nomina- 
tion for secretary of state, and again in 1885 he 
declined to consider the nomination for the office of 
lieutenant-governor proposed at a session of State 
party leaders, giving as his reason that he did not 
wish to abandon his chosen field — that of the law. 
President Cleveland, in 1885, tendered him the 
office of first assistant postmaster-general, but this 
he also declined, for the same reason. When 
Theodoric R. Westbrook died, leaving the Supreme 
Court justiceship for the Third Judicial District 
vacant, Governor Hill appointed Parker ,to the 
vacancy. He entered at once on the duties of his 
office for the current year, at the close of which 
he received the unanimous nomination of the 
Democratic party for justice for the full term, a 
nomination which the Republicans did not oppose. 





THE ALBANY 


138 





LAW JOURNAL. 








This was a compliment never before or since paid 
to a candidate for that position in the Third Judi- 
cial District. Judge Parker was then but thirty- 
four years of age. While thus serving as a justice 
of the Supreme Court, he refused to consider the 
suggestion made by prominent men in the party 
that he be a candidate for governor in 1891. He 
was urged to be a candidate for United States 
senator while a member of the second division of 
the Court of Appeals but would not consent. In 
January, 1889, the second division of the Court of 
Appeals was created for the purpose of clearing the 
congested calendar, and Judge Parker was ap- 
pointed to it, being the youngest man that ever sat 
in the Court of Appeals of New York. This posi- 
tion he retained until the dissolution of the court 
in 1892. In consequence of a request made in that 
year by members of the judiciary of New York 
city, Governor Flower appointed Justices Follett 
and Parker as members of the General Term of the 
First Department, in which important and arduous 
judicial position Judge Parker continued to labor 
until the creation of the Appellate Division, when 
he resumed the duties of the trial terms in his own 
district. When Mr. Justice Barrett became ill, 
judge Parker was designated by Governor Black 
to take his place temporarily on the Appellate 
Division in New York city. As already stated, be- 
fore his elevation to the bench, Judge Parker took 
an active part in politics, receiving many marks of 
the favor with which his party regarded his influ- 
ence and his efficient service, being elected a dele- 
gate to every State convention and to the national 
convention of 1884 which nominated Mr. Cleveland, 
whom he actively supported. 


ELECTION TO THE Court OF APPEALS. 


Judge Parker was thirty-three years of age when 
he became a justice of the Supreme Court. In 
1897, when he was in his forty-sixth year, he re- 
ceived the nomination of his party for the office of 
chief judge of the Court of Appeals. That was at 
a time when the fortunes of the Democratic party 
were at a low ebb, Mr. Bryan having, the year 
previous, been defeated the first time for the presi- 
dency. In 1896 the Republican majority in the 
State was 212,000; two years before the Democratic 
State ticket had been defeated by more than 150,000. 
At such a time Judge Parker accepted the nomi- 
nation of his party, a nomination which many of the 
shrewdest politicians of both parties agreed was 
probably an empty honor. He was elected by a 
plurality exceeding 60,000. Two years ago when 
Bird S. Coler was the Democratic candidate for gov- 
ernor, all that prevented the nomination of Judge 
Parker was the popular impression that he would 
not accept. It is now practically admitted by the 
best political students in both parties, in view of 
the closeness of the vote, that if Judge Parker had 
been the Democratic nominee against Govern or 
Odell, he would have be2n elected. 








Aton B. PsrKER AS A JURIST. 

Judges now-a-days, more than ever before, are 
expected to eschew rhetoric and to repress any 
imaginative tendency in the writing of their opin- 
ions. They are, perhaps properly, held strictly to 
arguments and reasons. At the same time, it is 
inevitable that a vigorous personality like that of 
Judge Parker’s should find expression. His opin- 
ions are noted for their forceful diction, compre- 
hensive grasp of the fundamental questions in- 
volved, unsparing labor in citing precedents, close 
reasoning, and their tendency to disregard mere 
technicalities. Following his life-long habit, Judge 
Parker has, since his elevation to the highest court 
in the State insisted upon giving every case coming 
before him original investigation. He never relies 
upon the labors of the lawyers, but goes to the 
books and searches cases and precedents for him- 
self. Any one who takes pains to study the records 
will find that the chief judge has been a positive 
force in the direction of wise conservatism. He is 
a strict rather than a liberal constructionist of the 
Constitution. He has set his face firmly against 
the crying evil of judicial legislation. He has in- 
sisted that private litigants shall be held strictly to 
the letter of their contracts. He firmly believes 
that, however serious are the evils of vicious legis- 
lation, the proper remedy is not to be found in the 
judiciary; hence he has consistently adhered to 
what he believes to be the court's duties of con- 
struction and interpretation and has resolutely re- 
fused to interfere with the proper powers of the 
legislature. This attitude is well illustrated in 
People ex rel. Rodgers v. Coler (166 N. Y. 1, 9), 
in which the court passed upon the constitutionality 
of the so-called prevailing rate of wages law which 
was passed by the legislature of 1897. This law pro- 
vided that workmen and mechanics on all public 
works should receive not less than the prevailing 
rate of wages, and that every contract thereafter 
made for public work should contain a clause bind- 
ing the contractors to pay the prevailing rate of 
wages. This law was declared unconstitutional by 
a vote of five to two. Judge Parker was one of the 
dissentients and read a vigorous opinion, in which 
he pointed out that whether the statute was uncon- 
stitutional or not, there was nothing to prevent a 
contractor from incorporating the phraseology of 
the statute into the contract. In’ the dressed stone 
law, which required dressed stone for public build- 
ings in New York city to be dressed within the 
State of New York, Judge Parker took a similar 
position. Again, in the case of People v. Oregon 
Road Construction Co. (175 N. Y. 84, 94), the court 
held that the law prohibiting any person contract- 
ing with the State or with a municipal corporation 
from requiring more than eight hours’ work for a 
day’s labor was unconstitutional, being.in conflict 
with’ the fourteenth amendment of the federal Con- 
stitution, because it created an arbitrary distinction 
between persons contracting with the State or with 
a municipality and other employers of labor, and 
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thus denied to persons within the State’s jurisdic- 
tion the equal protection of its laws. Judge Parker, 
in this case, concurred in the result on a question 
of pleading, but took pains to go on record as dis- 
senting “from even the expression of a doubt as 
to the power of the State to enforce its constitu- 
tional mandate by making a violation thereof a 
crime, whether such violation arises under contract 
with the State or otherwise.” It is important to 
note that the United States Supreme Court very 
recently held, in the case of Atkin v. Kansas 
(U. S. Supreme Court Opinions advance sheets, p. 
124) that a similar provision of the Kansas statute 
was not in conflict with the fourteenth amendment, 
thus sustaining entirely his position in the prevail- 
ing rate of wages case. 

Another notable case was that of the National 
Protective Association v. Cummin (170 N. Y. 315, 
331), in which damages were sought by a labor 
union from the walking delegates of a rival union 
who, by threats to strike, had caused the discharge 
of members of the plaintiff's union. The court 
denied the right to relief. Judge Parker, who wrote 
the opinion, held that a man may work for another 


or not, just as he pleases, and if he pleases not, the | 


lawfulness of his choice is not diminished by the 
fact that the reason he pleases not to is that his 
employer retains in his employ some other man 
to whom he, the workman, objects. If he chooses 
not to work, of course, he may stop working, and 
if he may stop working he may threaten to stop 
working. “A labor organization,” he says, “has 
precisely the same right as an individual to threaten 
to do that which it may lawfully do.” Three judges 
dissented, the case being decided by a bare ma- 
jority of the court. 

The unbiased opinions of one’s colleagues, those 
opinions which have been formed by daily contact 
and close personal observation, are always valuable. 
Hence the tribute of the Hon. Irving G. Vann (a Re- 
publican in politics), who, as an associate of Chief 
Judge Parker on the bench of the Court of Appeals 
for many years, has had exceptional opportunities 
to observe the workings of his mind, makes inter- 
esting reading at this time. “The strongest char- 
acteristic of Judge Parker’s mind, in my opinion,” 
says Judge Vann, “is its absolute fairness and im- 
partiality. He is so constituted by nature that his 
mind is ineapable of taking any but a logical view 
of a legal question, wholly divested of outside con- 
sideration. * * * I could never see that his 
judgment ‘vas influenced in the least by his ac- 
quaintance with one of the parties to the action, 
or by the effect of a decision upon a political party, 
where, for instance, election questions were before 
us. He reasons with reference to broad general 
results rather than to special and particular effects. 
He seems to have in mind what is the best rule for 
all, now and for all time, rather than the effect upon 
the fortunes of the parties before him. He believes 
in a thorough separation of the functions of the 
three great departments of government in a free 








country —the executive, legislative and judicial. 
He appreciates the theory of the Constitution of 
1789, and that its basic principle was a strong, sharp, 
well-defined line of demarcation between the pow- 
ers of these three great departments. He has a 
profound reverence for law and believes in a strict 
obedience to law, and that each of these depart- 
ments should be compelled to keep within its own 
sphere as defined by the Constitution; that the 
legislature should confine itself to legislation and 
never trespass upon the domain of the executive 
and judiciary; that, with equal strictness, the judges 
shoild keep within their own department and con- 
fine themselves to the construction of the law and 
never venture into the region of the legislative or 
executive departments. It follows, of course, that 
he has the same strictness of view with reference 
to the duties of the executive department, and be- 
lieves that it should be confined to the execution 
of the laws without interference with legislation or 
with the action of the judges. Courage of his con- 
victions is another strong characteristic in Judge 
Parker’s mental character. Whether he stands 
alone or represents the views of the entire court, he 
expresses his conclusion with absolute fearlessness 
and without regard to anything except his honest 
conviction that that is the right conclusion. In reach- 
ing a conclusion he advances slowly, and his mind 
is open to receive the views and listen to the argu- 
ments of others, but when he has weighed and con- 
sidered them all deliberately and has made up his 
mind, no rock is firmer than his position from that 
time forward. His mind is conservative, and the 
rights of property and personal rights are always 
safe in his hands.” Judge Vann finds in the record 
of his associate “ power, modesty, learning, strength 
of character, independence, conservatism and sober- 
ness of views,” and adds: “ Every step in his judicial 
life, so far as known to me, has reflected honor and 
dignity upon the position that he fills.” 


Tue Jupce’s Home Lire. 


Judge Parker’s home life has been almost ideally 
happy. Early in his career he married Mary L. 
Schoonmaker. They have had two children. John 
M. Parker, their only son, died at the age of seven 
years. Bertha, their daughter, married Charles 
Mercer Hall, the young rector of the Episcopal 
Mission of the Holy Cross at Kingston. Two chil- 
dren have been born to Mr. and Mrs. Hall — 
Alton Parker, four years of age, and Mary, two 
years. Judge Parker takes great delight in the 
company of his grandchildren; his judicial dignity 
is at no time a bar to a jolly romp with them. 
A recent writer in the New York Times has thus 
described Judge Parker’s home life: “ Esopus, 
where Judge Parker has his residence, is a modest 
little village consisting of about thirty houses built 
scatteringly along a country crossroad. The Hud- 
son, which here spreads out to surround the island 
of Esopus, stretches away before the eye in all its 
grandeur. The peaks of the Catskills form the 
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background of the picture. On top of a hill, from 
which the eye can sweep the picturesque river and 
mountain scenery, stands Rosemount, which is the 
name Judge Parker conferred upon his home. The 
house, which stands fully one hundred feet above 
the river, is a big, square two-and-a-half-story struc- 
ture. All about it are giant trees, and the approach 
to it is along a graveled path which divides a per- 
fect lawn ornamented with flower beds. A trail 
leads down to the river bank, and at the end of 
the trail in the summer there is moored a naptha 
launch, christened the Niobe, which Judge Parker 
has for the use of: himself and family. When the 
visitor stands upon Judge Parker’s porch and takes 
in the magnificent scenery it is impossible to sup- 
press a feeling of envy. It is a perfectly ideal place 
for day dreams. One wonders whether Judge Par- 
ker has ever had to battle with himself with the 
temptation of dolce far niente which it holds forth. 
The older part of Rosemount Hall was standing 
when the British fleet anchored directly in front of 
it in 1777, on the night before Kingston was 
burned. Through the center of the house runs a 
broad hall used as a living room, the walls of which 
are lined with a miscellaneous collection of books 
~—the works of standard writers of prose and po- 
etry. Judge Parker’s library occupies nearly the 
whole of the southern half of the first story. The 
walls of the room are no where visible. From the 
polished hard-wood floor to the ceiling mount row 
after row of books. There are thousands of them. 
Revolving cases support still other books to which 
the judge has found he needs to make frequent 
reference. In the bow window of the room is a 
small flat-top table, while down the center of the 
room stretches a big directors’ table. On these 
tables, upon which there are more books and usu- 
ally piles of documents, Judge Parker does his 
work. When at Rosemount Hall he rises at seven 
o'clock, and one of his first acts during the summer 
months is to don a bathing suit, run down the steep 
hill to the Esopus landing, and take a plunge into 
the Hudson. He is an expert swimmer and is fond 
of that form of exercise and recreation. After 
breakfast he usually mounts his saddle horse and 
takes a ride around the farm, which comprises 
several hundred acres. All of the operations on 
the farm are carried on under the supervision of 
the judge himself. who is a practical farmer. The 
judge’s special hobby is his blooded cattle. The 
inspection of the farm is completed about eleven 
o’clock, and returning to the house Judge Parker 
reads his mail and the morning papers until noon, 
when the family sit down to luncheon. After the 
mid-day meal Judge Parker shuts himself up in 
the library with his private secretary and the family 
see nothing more of him, unless there is urgent 
reason for disturbing him, unti] he is called for 
the evening meal at six o’clock. Even when he 
is in Albany, presiding over the sessions of the 
court, the judge does not allow himself to be 
robbed of his daily exercise. He is up by seven 





o’clock every morning, and no matter how cold 
the weather may be, he has a horseback ride be- 
fore breakfast.” 

ee 


TYPES OF CLIENTS. 





In large commercial communities some business 
men divide their legal business among two or three 
different lawyers, thinking thereby to gain an ad- 
vantage. When such a client has an important 
case to be looked after, he selects that one of his 
attorneys whom he thinks has special facility or 
pull,” or what not, to manage such a case. When 
he wants an opinion upon an important point, he 
submits it to each of them separately and com- 
pares their opinions. It is a question whether 
either the client or the attorney benefits by such a 
method. Men of experience and prudence seem to 
be fully satisfied with the old-fashioned method of 
having one regular legal adviser. 

People who seek to obtain an advantage by un- 
fair means will sometimes employ a lawyer be- 
cause of his “ winning” methods, rather than for 
learning and legitimate ability. Clients who do this 
may find more or less satisfaction for a season, but 
are apt to suffer eventually. The attorney who 
wins by fair means or foul does not possess the 
right ideal of conduct.. He is for self at all times 
and will not hesitate to sacrifice his client for his 
own profit. Both client and attorney who are in- 
different to ways and means are beyond the pale 
of respect or trust of honest men. 

Every lawyer has at some time done charity work 
in the course of his practice and no honest practi- 
tioner regrets it. It is part of the professional func- 
tion and, indeed, a duty. He is justified, however, 
in resenting efforts by well-to-do people to draw 
gratuitous opinions from him covertly and surrep- 
titiously. The social visitor at one’s home or the 
sometime client or occasional office caller will make 
an apparently casual and friendly call and incident- 
ally mention the predicament of a friend or ac- 
quaintance who is undecided about his legal rights 
and endeavor to get an expression of opinion from 
the attorney. Of course, the “friend” is the caller’s 
self. Such an one is as much a thief as the man 
who attempts to steal an inkstand or a book. A 
bill of fees sent to such a man will generally stop 
his attempts to steal legal opinions. 

The sacred relation of marriage becomes the sub- 
ject of perverted and ridiculous ideas.. A young 
woman came into the writer’s office and asked 
“how much” a divorce would cost. She was evi- 
dently looking for bargains in divorce and men- 
tioned a figure which another lawyer had named. 
Her alleged ground for a divorce was that “she 
had left her husband.” She was told that she had 
no case, but she would not or could not compre- 
hend such a thing and insisted upon knowing “ how 
much” a divorce would cost anyway. She also 


remarked that her mother had obtained a divorce 
lawyer who formerly occupied the 


through a 
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writer’s office and she, therefore, came to get one 
also. She evidently mistook the office for a divorce 
mill. 

A man came for advice about his domestic af- 
fairs. His wife and mother-in-law were united 
against him and he wanted to get away from them. 
He was told that if he simply left his wife without 
a divorce that he could not legally marry again, 
but he waived the advice aside by saying: ‘“ Oh, 
I will never want to marry again; a burnt child 
dreads the fire, you know.” Evidently he had ex- 
perienced more matrimony than was agreeable. 

As a rule, business men are satisfied to have their 
differences submitted to trial by jury. A merchant 
who has frequent litigation on hand made this as- 
sertion: “The cases that I ought to win in court, 
the ones in which the moral right is strongly on 
my side, are the ones in which the verdicts most 
often go against me, while the ones which admit 
of some doubt are the ones which I win.” He is 
content, however, to continue having his disputes 
tried by juries. 

A man engaged a lawyer to draw an assignment 
of a mortgage and asked how much it would cost. 
The reply was that the fee wouid be between five 
and ten dollars, according to the amount of writ- 
ing required. The transaction was one of consid- 
erable amount and the client a man of means. On 
the day appointed for signing the paper, the client 
laid upon the lawyer’s desk seven dollars and a 
half. The latter was puzzled and asked what the 
amount was for. The client replied: “ You said 
your bill would be between five and ten dollars 
and this is the amount.” The attorney’s bill, how- 
ever, was ten dollars and he refused to surrender 
the papers until it was paid. 

. Harry SHELMIRE Hopper. 
Philadelphia, Pa. 
a 
VIOLATION OF ANTI-TRUST LAW. 


SuPREME CourT OF THE UNITED States — No. 277 
— OctToser TERM, 1903. 
NorTHERN SECURITIES COMPANY ET AL., Appellants, 
v. THE Unitep States. 
=. “ 
Appeal from the Circuit Court of the United 
States for the District of Minnesota. 


(March 14, 1904.) 

Mr. Justice WuiTE, with whom concur Mr. Chief 
Justice Futter, Mr. Justice PeckHam, and Mr. 
Justice Hotmes, dissenting. 

The Northern Securities Company is a New Jer- 
sey corporation; the Great Northern Railway Com- 
pany, a Minnesota one; and the Northern Pacific 
Railway Company, a Wisconsin corporation. 
Whilst in the argument at bar the government re- 
ferred to the subject, nevertheless it expressly dis- 
claimed predicating any claim for relief upon the 


fact that the predecessor in title of the Northern 
Pacific Railway Company was a corporation cre- 
ated by act of congress. That fact, therefore, may 
be eliminated. 

The facts essential to be borne in mind to under- 
stand my point of view, without going into details, 
are as follows: The lines of the Northern Pacific 
and the Great Northern Railway Companies are 
both transcontinental, that is, trunk lines to the 
Pacific ocean, and in some aspects are conceded to 
be competing. Mr. Morgan and Mr. Hill and a 
few persons immediately associated with them 
separately acquired and owned capital stock of the 
Northern Pacific Railway Company, aggregating a 
majority thereof. Mr. Hili and others associated 
with him owned, in the same manner, about one- 
third of the capital stock of the Great Northern 
Railway Company, the balance of the stock being 
distributed among about eighteen hundred stock- 
holders. Although Mr. Hill and his immediate 
associates owned only one-third of the stock, the 
confidence reposed in Mr. Hill was such that, 








through proxies, his influence was dominant in the 
, affairs of that company. Under these circumstances 
Mr. Morgan and Mr. Hill organized under the laws 
| of New Jersey the Northern Securities Company. 
| The purpose was that the company should become 
| the holder of the stock of the two railroads. This 
| was to be effected by having the Northern Secur- 
ities Company give its stock in exchange for that 
of the two railroad companies. Whilst the purpose 
of the promoters was mainly to exchange the stock 
held by them in the two railroads for the Northern 
Securities Company stock, nevertheless the right of 
stockholders generaliy in the two railroads to make 
a similar exchange or to sell their stock to the 
Securities Company was provided for. Under the 
arrangement the Northern Securities Company 
came to be the registered holder of a majority of 
the stock of both the railroads. It is not denied 
that the charter, and the acts done under it. of the 
Northern Securities Company, we: authorized by 
the laws of New Jersey, and, therefoxe. in so far 
as those laws were competent to sanction ti:e trans- 
action, the corporation held the stock in the two 
railroads secured by the law of the State of its 
domicil. 

The government by its bill challenges the right 
of the Northern Securities Company to hold and 
own the stock in the two railroads. The grounds 
upon which the relief sought was based were, gen- 
erally speaking, as follows: That as the two railroads 
were competing lines engaged in part in interstate 
commerce, the creation of the Northern Securities 
Company and the acquisition by it of a majority of 
the stock of both roads was contrary to the act of 
congress known as the Anti-Trust Act (26 Stat. 209). 
The clauses of the act which it was charged were 
| violated were the first section, declaring illegal 
| « every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or 
‘commerce among the several States, or with foreign 
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nations;” and the provisions of the second section 
making it a misdemeanor for any person to 
“monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or persons, 
to monopolize any part of the trade or commerce 
among the several States or with foreign nations.” 
The court beiow sustained the contentions of the 
government. It, therefore, enjoined the two rail- 
road companies from allowing the Northern Secur- 
ities Company to vote the stock standing in its 
name or to pay to that company any dividends 
upon the stock by it held. On the giving, how- 
ever, of a bond fixed by the court below the decree 
relating to the payment of dividends was suspended 
pending the appeal to this court. 

The court recognized, however, the right of the 
Northern Securities Company to retransfer the 
stock in both railroads to the persons from whom it 
had been acquired. The correctness of the decree 
below is the question presented for decision. 

Two questions arise. Does the Anti-Trust Act, 
when rightly interpreted, apply to the acquisition 
and ownership by the Northern Securities Com- 
pany of the stock in the two railroads, and, second, 
if it does, had congress the power to regulate or 
control such acquisition and ownership? As the 
question of power lies at the root of the case, I 
come at once to consider that subject. Before do- 
ing so, however, in order to avoid being misled by 
false or irrelevant issues, it is essential to briefly 
consider two questions of fact. It is said, first, that 
the mere exchange by the Northern Securities Com- 
pany of its stock for stock in the railroads did not 
make the Northern Securities Company the real 
owner of the stock in the railroads, since the effect 
of the transaction was to cause the Securities Com- 
pany to become merely the custodian or trustee of 
the stock in the railroads; second, that as the two 
railroads were both over-capitalized, stock in them 
furnished no sufficient consideration for the issue 
of the stock of the Northern Securities Company. 
It would suffice to point out, a, that the proof shows 
that nearly nine million dollars was paid by the 
Securities Company for a portion of the stock 
acquired by it, and that, moreover, nearly thirty- 
five million dollars was expended.by the Securities 
Company in the purchase of bonds of the Northern 
Pacific Company, which have been converted by 
the Securities Company into the stock of that rail- 
road, which the Securities Company now holds; 
and, b, that the market value of the railroad stocks 
is, moreover, indisputably shown by the proof to 
have been equal to the value fixed on them for the 
purpose of the exchange or purchase of such stock 
by the Northern Securities Company. Be this as it 
may, it is manifest that these considerations can 
have no possible influence on the question of the 
power of congress in the premises; and therefore 
the suggestions can serve only to obscure the con- 
troversy. If the power was in congress to legislate 
on the subject it becomes wholly immaterial what 
was the nature of the consideration paid by the 


company for the stock by it acquired and held if 
such acquisition and ownership, even if real, vio- 
lated the act of congress. If, on the contrary, the 
authority of congress could not embrace the right 
of the Northern Securities Company to acquire and 
own the stock, the question of what consideration 
the Northern Securities Company paid for the stock 
| or the method by which it was transferred must 
| necessarily be beyond the scope of the act of 
| congress. 

| In testing the power of congress I shall proceed 
|upon the assumption that the act of congress for- 
| bids the acquisition of a majority of the stock of 
|two competing railroads engaged in part in inter- 
| state commerce by a corporation or any combina- 
| tion of persons. 

The authority of congress, it is conceded by all, 
| must rest upon the power delegated by the eighth 
section of the first article of the Constitution, “to 
regulate commerce with foreign nations, and among 
the several States and with the Indian tribes.” The 
proposition upon which the case for the government 
depends then is that the ownership of stock in 
railroad corporations created by a State is inter- 
state commerce, wherever the railroads engage in 
interstate commerce. 

At the outset the absolute correctness is admitted 
of the declaration of Mr. Chief Justice Marshall in 
Gibbins v. Ogden. that the power of congress to 
regulate commerce among the states and with for- 
eign nations “is complete in itself and may be excr- 
cised to its utmost extent, and acknowledges no 
limitations other than are prescribed in the Con- 
stitution; ” and that if the end to be accomplished is 
within the scope of the Constitution, “all means 
which are appropriate, which are plainly adapted 
to that end and which are not prohibited,-are con- 
stitutional.” 

The plenary authority of congress over interstate 
commerce, its right to regulate it to the fullest ex- 
tent, to fix the rates to be charged for the move- 
ment of interstate commerce, to legislate concerning 
the ways and vehicles actually engaged in such 
traffic and to exert any and every other power over 
such commerce which flows from the authority con- 
ferred by the Constitution is thus conceded. But 
the concessions thus made do not concern the ques- 
tion in this case, which is not the scope of the power 
of congress to regulate commerce, but whether the 
power extends to regulate the ownership of stock 
in railroads, which is not commerce at all. The 
confusion which results irom failing to observe 
this distinction will appear from an accurate analy- 
sis of Gibbons v. Ogden, for in that case the great 
chief justice was careful to define the commerce, the 
power to regulate which was conferred upon con- 
gress, and in the passages which I have previously 
quoted, simply pointed out the rule by which it 
was to be determined in any case whether congress, 
in acting upon the subject, had gone beyond the 
limits of the power to regulate commerce as it was 
defined in the opinion. Accepting the test an- 
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nounced in Gibbons v. Ogden for determining 
whether a given exercise of the power to regulate 
commerce has in effect transcended the limits of 
regulation, it is essential to accept also the lumin- 
ous definition of commerce announced in that case 


and approved so many times since, and hence to test | 


the question for decision by that definition. The 
definition is this: “Commerce undoubtedly is traf- 


describes the commercial intercourse between na- 
tions and parts of nations in all its branches, and 
is regulated by prescribing rules for carrying on that 
intercourse.’ (Italics mine.) 

Does the delegation of authority to congress to 
regulate commerce among the States embrace the 
power to regulate the ownership of stock in State 
corporations, because such corporations may be in 
part engaged in interstate commerce?’ Certainly 
not, if such question is to be governed by the defini- 
tion of commerce just quoted from Gibbons v. 
Ogden. Let me analyze the definition. ‘ Com- 


merce undoubtedly is traffic, but it is something | 


the ownership of all such railroads would neces- 
sarily embrace their organization. Hence it would 
result that it would be in the power of congress 
to abrogate every such railroad charter granted by 
the States from the beginning if congress deemed 
that the rights conferred by such State charters 


| tended to restrain commerce between the States or 


| to create a monopoly concerning the same. 
fic, but it is something more, it is intercourse. It | 


Besides if the principle be acceded to, it must 
in reason be held to embrace every consolidation 


| of State railroads which may do in part an inter- 


state commerce business, even although such con- 


| solidation may have been expressly authorized by 


the laws of the States creating the corporations. 
It would likewise overthrow every State law for- 
bidding such consolidations, for, if the ownership 


| of stock in State corporations be within the regu- 


lating power of congress under the commerce 
| clause and can be prohibited by congress, it would 
be within the power of that body to permit that 


| which it had the right to prohibit. 


more, it is intercourse; that is, traffic between the | 


States and intercourse between the States. I think 
the ownership of stock in a State corporation can- 
not be said to be in any sense traffic between the 
States or intercourse between them. The definition 
continues: “ It describes the commercial intercourse 
between nations and parts of nations.” Can the 
ownership of stock in a State corporation, by the 
most latitudinarian construction, be embraced by 
the words “ commercial intercourse between nations 
and parts of nations?” And to remove all doubt, 
the definitions points out the meaning of the dele- 
gation of power to regulate, since it says that it is 
to be “regulated by prescribing rules for carrying 
on that intercourse.” Can it in reason be main- 
tained that to prescribe rules governing the owner- 
ship of stock within a State in a corporation cre- 
ated by it is within the power to prescribe rules 
for the regulation of intercourse between citizens 
of different States? 

But if the question be looked at with reference 
to the powers of the federal and State governments, 
the general nature of the one and the local char- 
acter of the other, which it was the purpose of the 
Constitution to create and perpetuate, it seems to 
me evident that the contention that the authority 
of the national government under the commerce 
clause gives the right to congress to regulate the 


- ownership of stock in railroads chartered by State 


authority, is absolutely destructive of the tenth 
amendment to the Constitution, which provides 
that “‘the powers not delegated to the United 
States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respectively 
or to the people.” This must follow, since the au- 
thority of congress to regulate on the subject can 
in reason alone rest upon the proposition that its 


| But the principle that the ownership of property 
is embraced within the power of congress to regu- 
late commerce, whenever that body deems that 
a particular character of ownership, if allowed to 

continue, may restrain commerce between the 

States or create a monopoly thereof, is, in my opin- 
|ion, in conflict with the most elementary concep- 

tions of rights of property. For it would follow 

if congress deemed that the acquisition by one or 

more individuals engaged in interstate commerce 

of more than a certain amount of property would 

be prejudicial to interstate commerce, the amount 

of property held or the amount which could be 
| employed in interstate commerce could be regulated. 
| In the argument at bar many of the consequences 
above indicated as necessarily,resulting from the 
contention made were frankly admitted, since it was 
conceded that, even although the holding of the 
stock in the two railroads by the Northern Securi- 
ties Company, which is here assailed, was expressly 
authorized by the laws of both the States by which 
the railroad corporations were created, as it was 
by the law of the State of New Jersey, nevertheless, 
as such authority, if exerted by the States, would 
be a regulation of interstate commerce, it would 
| be repugnant to the Constitution as an attempt 
| on the part of the States to interfere with the para- 
| mount authority of congress on that subject. True, 
| this assertion, made in the oral argument, in the 

printed argument, is qualified by an intimation that 
| the rule would not apply to State action taken be- 
|fore the adoption of the anti-trust act, since up 
|to that time, in consequence of the inaction of con- 
| gress on the subject, the States were free to legis- 
| late as they pleased regarding the matter. But this 
| suggestion is without foundation to rest on. It has 
| long since been determined by this court that where 

a particular subject-matter is national in its char- 





power over commerce embraces the right to control | acter and requires uniform regulation, the absence 
the ownership of railroads doing in part an inter- | of legislation by congress on the subject indicates 


state commerce business. 


But power to control ‘the will of congress that the subject should be free 
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from State control (Mobile County v. Kimball, 102 
U. S. 691; Robins v. Shelby Taxing District, 120 
U. S. 480, 493; United States v. E. C. Knight Com- 
pany, 156 U. S. 1). 

It is said, moreover, that the decision of this 
case does not involve the consequences above 
pointed out, since the only issue in this case is the 
right of the Northern Securities Company to ac- 
quire and own the stock. The right of that com- 
pany to do so, it is argued. is one thing; the power 
of individuals or corporations, when not merely 
organized to hold stock, an entirely different thing. 
My mind fails to seize the distinction. The only 
premise by which the power of congress can be 
extended to the subject-matter of the right of the 
Securities Company to own the stock must be the 
proposition that such ownership is within the legis- 
lative power of congress, and if that proposition be 
admitted, it is not perceived by what process of 
reasoning the power of congress over the subject- 
matter of ownership is to be limited to ownership 
by particular classes of corporations or persons. : If 
the power embraces ownership, then the authority 
of congress over all ownership which, in its judg- 
ment, may affect interstate commerce necessarily 
exists. 


asserted distinction amounts to one of two things. | 


Either that nothing is decided or that a decree is 
to be entered having no foundation upon which to 
rest. This is said because if the control of the 
ownership of stock in competing roads by one and 
the same ¢orporation is within the power of con- 
gress and creates a restraint of trade or monopoly 
forbidden by congress, it is not conceivable to me 
how exactly similar ownership by one or more 
individuals would not create the same restraint 
or monopoly, and be equally within the prohibition 
which it is decided eongress has imposed. Besides 
the incongruity of the conclusion, resulting from the 
alleged distinction to admit it would do violence 
to both the letter and spirit of the Constitution, 
since it would, in effect, hold that, although a par- 
ticular act was a burden upon interstate commerce 
or a monopoly thereof, that individuals could law- 
fully do the act, provided only they did not use the 
instrumentality of a corporation. But this court 
longe since declared that the power to regulate 
commerce, conferred upon congress, was “ general 
and includes alike commerce by individuals, part- 
nerships, associations and corporations” (Paul v. 
Virginia, 8 Wall. 168, 183). 

Indeed, the natural reluctance of the mind to fol- 
low an erroneous principle to its necessary conclu- 
sion, and thus to give effect to a grievous wrong 
arising from the erroneous principle, is an admoni- 
tion that the principle itself is wrong. That ad- 





| 


flict with the principle upon which it is assumed 
to be based. 

Fundamentally considered, the evil sought to be 
remedied is the restraint of interstate commerce 
and the monopoly thereof, alleged to have been 
brought about, through the acquisition by Mr. 
Morgan and Mr. Hill and their friends and asso- 
ciates, of a controlling interest in the stock of both 
the roads. And yet the decree, whilst forbidding 
the use of the stock by the Northern Securities 
Company, authorizes its return to the alleged con- 
spirators, and does not restrain them from exercis- 
ing the control resulting from the ownership. If 
the conspiracy and combination existed and was 
illegal, my mind fails to perceive why it should be 
left to produce its full force and effect in the hands 
of the individuals by whom it was charged the 
conspiracy was entered into. 

It may, however, be said that even if the results 
which I have indicated be held necessarily to arise 
from the principles contended for by the govern- 
ment, it does not follow that such power would 
ever be exerted by congress, or, if exerted, would 
be enforced to the detriment of charters granted 


by the States to railroads or consolidations thereof, 
In other words, the logical result of the | 


effected under State authority, or the ownership of 
stock in such railroads by individuals, or the rights 
of individuals to acquire property by purchase, lease 
or otherwise, and to make any and all contracts 
concerning property which may thereafter become 
the subject-matter of interstate commerce. The 
first suggestion is at once met by the consideration 
that it has been decided by this court that, as the 
anti-trust act forbids any restraint, it, therefore, 
embraces even reasonable contracts or agreements. 
If, ther, the ownership of the stock of the two 
railroads by the Northern Securities Company is 
repugnant to the act, it follows that ownership, 
whether by the individual or another corporation, 
would be equally within the prohibitions of the act. 
As to the second, true it is that by the terms of 
the anti-trust act the power to put its provisions 
in motion is, as to many particulars, confided to 
the highest law officer of the government, and if 
that officer did not invoke the aid of the courts 
to restrain the rights of the railroads previously 
chartered by the States to enjoy the benefits con- 
ferred upon them by State legislation, or to prevent 
individuals from exercising their right of owner- 
ship and contract, the law in these respects would 
remain a dead letter. But to indulge in this assump- 
tion would be but to say that the law would not 
be enforced by the highest law officer of the gov- 
ernment, a conclusion which, of course, could not 
be indulged in for a moment. In any view, such 
suggestion but involves the proposition that vast 


monition, I submit, is conclusively afforded by rights of property, instead of resting upon consti- 
the decree which is now affirmed. Without stop- tutional and legal sanction, must alone depend 


ping to point out what seems to me to be the 
confusion, contradiction and denial of rights of 





upon whether an executive officer might elect to 
enforce the law —a conclusion repugnant to every 


property which the decree exemplifies, let me see! principle of liberty and justice. 
Having thus by the light of reason sought to 


if, in effect, it is not at war with itself and in con- 
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show the unsoundness of the proposition that the 
power of congress to regulate commerce extends 
to controlling the acquisition and ownership of 
stock in State corporations, railroad or otherwise, 


because they may be doing an interstate commerce | 


business, to the consolidation of such companies 
under the sanction of State legislation, or to the 
right of the citizen to enjoy his freedom of con- 
tract and ownership, let me now endeavor to show, 
by a review of the practices of the governments, 
both State and national, from the beginning of the 
adjudications of this court, how wanting in merit 
is the proposition contended for. It may not be 
doubted that from the foundation of the govern- 
ment, at all events to the time of the adoption of 
the anti-trust act in 1890, there was an entire ab- 
sence of any legislation by congress even suggest- 
ing that it was deemed by any one that power was 
possessed by congress to control the ownership of 
stock in railroad or other corporations, because 
such corporations engaged in interstate commerce. 
On the contrary, when congress came to exert its 
authority to regulate interstate commerce as car- 
ried on by railroads, manifested by the adoption 
of the interstate commerce act (24 Stat. 379), it 
sedulously confined the provisions of that act to the 
carrying on of interstate commerce itself, including 
the reasonableness of the rates to be charged for 
carrying on such commerce and other matters un- 
deniably concerning the fact of interstate commerce. 
The same conception was manifegged subsequently 
in legislation concerning safety appliances to be 


l ‘ : 
| few of the instances where great systems of rail- 


|road have been formed by the unification of the 
| management of competitive roads, by consolidation 
| or otherwise, often by statutory authority. These 
instances embrace the Boston and Maine system, 
| the New York, New Haven and Hartford, the New 
| York Central, the Reading and the Pennsylvania 
|systems. One of the illustrations —as to the New 
York Central system — is the case of the Hudson 
River Railroad on one side of the Hudson river 
|and the West Shore Railroad on the other, both 
parallel roads and directly competitive, and both 
united in one management by authority of a legisla- 
tive act. It is, indeed, remarkable, if the whole 
subject was within the paramount power of con- 
| gress and not within the authority of the States, 
‘that there should have been a universal understand- 
ing to the contrary from the beginning. When it 
is borne in mind that such universal action related 
to interests of the most vital character, involving 
property of enormous amount concerning the wel- 
fare of the whole people, it is impossible in reason 
to deny the soundness of the assumption that it 
was the universal conviction that the States, and 
not congress, had control of the subject-matter of 
the organization and ownership of railroads created 
by the States. And the same inference is appli- 
cable to the conditions of things which has existed 
since the adoption of the anti-trust act in 1890. 
Who can deny that from that date to this con- 
solidations and unification of management, by means 
| of leases, stock ownership by individuals or cor- 





used by railroads, since the provisions of the act , porations, have been carried on, when not pro- 
were confined to such appliances when actually | hibited by State laws, to a vast extent, and that 
employed in the business of interstate commerce | during all this time, despite the energy of the 
(27 Stat. 531). It aiso may not be doubted that | government in invoking the anti-trust law, that 
from the beginning of the various States of the | no assertion of power in congress under that act 
Union have treated the incorporation and organiza- | to control the ownership of stock was ever know- 
tion of railroad companies and the ownership of | ingly made until first asserted in this cause? Quite 
stock therein as matters within their exclusive au- | recently congress has amended the interstate com- 
thority. Under this conception of power in the! merce act by provisions deemed essential to make 
States, universally prevailing and always acted upon, | its prohibitions more practically operative, and yet 
the entire railroad system of the United States has| no one of such provisions lend themselves even 
been built up. Charters, leases and consolidations | to the inference that it was deemed by any one 
under the sanction of State laws lie at the basis of | that the power of congress extended to the control 
that enormous sum of property and those vast in- | of stock ownership. Certainly the States have not 
terests represented by the railroads of the United | so considered it. As a matter of public history, it 
States. Extracts from the reports of the interstate | is to be observed that not long since, by authority 
commerce commission and from a standard author- | of the legislature of the State of Massachusetts, a 
ity on the subject, which were received in evidence, | controlling interest by lease of the Boston and 
demonstrate that, in effect, nearly every great rail-| Albany road passed to the New York Central 


road system in the United States is the result of 
the consolidation and unification of various roads, 
often competitive, such consolidation or unification 


of management having been brought about in every | 


system. 

The decisions of this court, to my mind, leave no 
room for doubt on the subject. As I have already 
shown, the very definition of the power to regulate 





H 





conceivable form, sometimes by lease under State | 

authority, sometimes by such leases made where | excludes the conception that it extends to stock 

there was no prohibition against them, and by stock | ownership. I shall not stop to review a multitude 
| 


commerce, as announced in Gibbons v. Ogden, 


acquisitions made by persons or corporations in | of decisions of this court concerning interstate com- 
order to acquire a controlling interest in both | merce, which, whilst upholding the paramount 
roads. Without stopping to recite details on the | authority of congress over that subject, at the same 
subject, I content myself with merely mentioning a time treated it as elementary, that the effect of the 
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power over commerce between the States was not 
to deprive the States of their right to legislate con- 
cerning the ownership of property of every char- 
acter or to create railroad corporations and to en- 
dow them with sueh powers as were deemed appro- 
priate, or to deprive the individual of his freedom 
to acquire, own and enjoy property by descent, 
contract or otherwise, because railroads or other 
property might become the subject of interstate 
commerce. 

In Paul v. Virginia (8 Wall. 168) the question 
was as to the power of the State of Virginia to 
license a foreign insurance company, and one of 
the contentions considered was whether the con- 
tract of insurance, since it was related to com- 
merce, was within the regulating power of congress 
and not of the State of Virginia. The proposition 
was disposed of in the following language (p. 183): 

“Issuing a policy of insurance is not a trans- 
action of commerce. The policies are simply con- 
tracts of indemnity against loss by fire, entered 
into between the corporations and the assured, for 
a consideration paid by the latter. These contracts 
are not articles of commerce in any proper mean- 





ing of the word. They are not subjects of trade | 


and barter offered in the market as something hav- 
ing an existence and value independent of the 
parties to them. They are not commodities to be 
shipped or forwarded from one State to. another, 
and then put up for sale. They are like other 
personal contracts between parties which are com- 


pleted by their signature and the transfer of the | 


consideration. Such contracts are not interstate 
transactions, though the parties may be domiciled 
in different States. The policies do not take effect — 
are not executed contracts — until delivered by the 
agent in Virginia. They are, then, local trans- 
actions, and are governed by the local law. They 
do not constitute a part of the commerce between 
the States any more than a contract for the pur- 
chase and sale of goods in Virginia by a citizen 
of New York, whilst in Virginia would constitute 
a portion of such commerce.” 

In other words, the court plainly pointed out the 
distinction between interstate commerce as such 
and the contracts concerning, or the ownership 
of property which might become the subjects of 
interstate commerce. And the authority of Paul v. 
Virginia has been repeatedly approved in subse- 
quent cases, which are so familiar as not to require 
citation. 

In Railroad Co. v. Maryland (21 Wall. 456) the 
question was this: “ The State of Maryland had char- 
tered the Baltimore and Ohio Railroad Company, 
and in the charter had imposed upon it the duty of 
paying to the State a certain proportion of all its 
receipts from freight, which applied as well to in- 
terstate as domestic freight. The argument was 
that these provisions were repugnant to the com- 
merce clause, because they necessarily increased the 
sum which the railroad would have to charge, and 
thereby constituted a regulation of commerce. The 





court held the law not to be repugnant to the Con- 
stitution, and in the course of the opinion said 
(p. 473): 

“In view, however, of the very plenary powers 
which a State has always been conceded to have 
over its own territory, its highways, its franchises 
and its corporations, we cannot regard the stipula- 
tion in question as amounting to either of these 
unconstitutional acts.” 

True it is that some of the expressions used in 
the opinion in the case just cited, giving rise to 
the inference that there was power in the State to 
regulate the rates of freight on interstate commerce, 
may be considered as having been overruled by 
Wabash Railroad Company vy. Illinois (118 U. S. 
557). But that case also in the fullest manner 
pointed out the fact that the power to regulate 
commerce, conferred on congress by the Constitu- 
tion, related not to the mere ownership of property 
or to contracts concerning property, because such 
property might subsequently be used in interstate 
commerce or become the subject of it. For in- 
stance, the definition given of interstate commerce 
in Gibbons v. Ogden, previously referred to, was 
reiterated and in addition the definition expounded 
in County of Mobile v. Kimball (102 U. S. 691) was 
approvingly quoted. That definition was as follows 
(p. 574): 

“Commerce with foreign countries and among 
the States, strictly construed, consists in intercourse 
and traffic, inclgding in these terms navigation and 
the transportation and transit of persons and prop- 
erty, as well as the purchase, sale and exchange of 
commodities. For the regulation of commerce as 
thus defined there can be only one system of rules, 
applicable alike to the whole country; and the au- 
thority which can act for the whole country can 
alone adopt such a system. Action upon it by the 
separate States is not, therefore, permissible. Lan- 
guage affirming the exclusiveness of the grant of 
power over commerce us thus defined may not be 
inaccurate, when it would be so when applied to legis- 
lation. upon subjects which are merely auxiliary to 
commerce.” 

In Ashley v. Ryan (153 U. S. 436), this was the 
question: The property of various railroad corpora- 
tions operating in the States of Ohio, Michigan, 
Indiana, Illinois and Missouri had been sold under 
decrees of foreclosure. The purchasers of the re- 
spective lines availed themselves of the Ohio stat- 
utes, and consolidated all the corporations into one 
so as to form a single system, the Wabash. On 
presenting the articles of consolidation to the secre- 
tary of state of Ohio, that officer demanded a fee 
imposed by the Ohio statutes, predicated upon the 
sum total of the capital stock of the consolidated 
company. This was refused on the ground that the 
State of Ohio had no right to make the charge, and 
that its doing so was repugnant to the commerce 
clause of the Constitution of the United States and 
to the fourteenth amendment. This court decided 
against this contention. 


It held that, as the right 
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to consolidate could alone arise from the Ohio law, | rendered by them to the general government, nor 
the corporation could not avail of that law and | directly restrained by the Constitution of the United 
avoid the condition which the law imposed. Speak- | States, and essentially exclusive.” 
ing of the consolidation, the court said (p. 440): | Next, pointing out that the power of congress 
“The rights thus sought could only be acquired over interstate commerce and the fact that its fail- 
by the grant of the State of Ohio, and depended | ure to legislate over subjects requiring uniform 
for their existence upon the provisions of its laws. | legislation expressed the will of congress that the 
Without that State’s consent they could not have | State should be without power to act on that sub- 


been procured.” | ject, the court came to consider whether the power 





And, after a copious reivew of the authorities | 
concerning the power of the State over the con-| 
solidation, the case was summed up by the court | 
in the following passage (p. 446): 

“ Considering, as we do, that the payment of the | 
charge was a condition imposed by the State of | 
Ohio upon the taking of corporate being or the | 
exercise of corporate franchises, the right to which | 
depended soiely on the will of that State” (italics | 
mine), “and hence that liability for the charge was 
entirely optional, we conclude that the exaction | 
constituted no tax upon interstate commerce, or the 
right to carry on the same, or the instruments 
thereof, and that its enforcement involved no at- 
tempt on the part of the State to extend its taxing 
power beyond its territorial limits.” 

How a right which was thus decided to depend 
solely upon the authority of the States can now be 
said to depend solely upon the will of congress, I do 
not perceive. 

In United States v. E. C. Knight Co. (156 U. S. 
1) the facts and the relief based on them were thus 
stated by Mr. Chief Justice Fuller, delivering the 
opinion of the court (p. 9): 

“By the purchase of the stock of the four Phila- 
delphia refineries, with shares of its own stock, the 
American Sugar Refining Company acquired nearly 
complete control of the manufacture of refined 
sugar within the United States. The bill charged 
that the contracts under which these purchases were 
made constituted combinations in restraint of trade, 
and that in entering into them the defendants com- 
bined and conspired to restrain trade and commerce 
in refined sugar among the several States and with 
foreign nations, contrary to the act of congress of 
July 2, 1890.” 

After referring, in a general way, to what con- 
stituted a monopoly or restraint of trade at com- 
mon law, the question for decision was thus stated 
(p. 11): 

“The fundamental question is whether, conceding 
that the existence of a monopoly in manufacture is 
established by the evidence, that monopoly can be 
directly suppressed under the act of congress in the 
mode attempted by this bill.” 

Examining this question as to the power of con- 
gress, it was observed (p. 11): 

“Tt cannot be denied that the power of a State 
to protect the lives, health and property of its citi- 
zens, and to preserve good order and the public 
morals, ‘the power to govern men and things 





within the limits of its dominion,’ is a power origin- 
* ally and always belonging to the States, not sur- 


of congress to regulate commerce embraced the 
authority to regulate and control the ownership of 
stock in the State sugar refining companies, because 


| the products of such companies when manufactured 


might become the subject of interstate commerce. 
Elaborately passing upon that question and reaffirm- 
ing the definition of Chief Justice Marshall of com- 
merce, in the constitutional sense, it was held that, 
whilst the power of congress extended to commerce 
as thus defined, it did not embrace the ownership 
of stock in State corporations, because the products 
of such manufacture might subsequently become the 
subjects of interstate commerce. 

The parallel between the two cases is complete. 
The one corporation acquired the stock of other 
and competing corporations by exchange for its 
own. It was conceded, for the purposes of the 
case, that in doing so monopoly had been brought 
about in the refining of sugar, that the sugar to 
be produced was likely to become the subject of 
interstate commerce, and, indeed, that part of it 
would certainly become so. But the power of 
congress was decided not to extend to the subject, 
because the ownership of the stock in the corpora- 
tions was not itself commerce. 

In Pearsall v. The Great Northern Railway Com- 
pany (161 U. S. 646) the question was whether the 
acquisition by the Great Northern road of a con- 
trolling interest in the stock of the Northern Pacific 
Railway Company was a violation of a Minnesota 
statute prohibiting the consolidation of competing 
lines. It is at once evident that if the subject of 
consolidation was within the authority of congress, 
as congress had not expressed its will upon the 
subject, the act of the legislature of Minnesota 
was void because repugnant to the Constitution of 
the United States. But the possibility of such a 
contention was not thought of by either party to 
the cause or by the court itself. Treating the power 
of the State as undoubted, the court, speaking 
through Mr. Justice Brown, decided that the Minne- 
sota law should be enforced. It was pointed out 
in the opinion that, as the charter was one granted 
by the State, the railroad company and the owner- 
ship of stock therein was subject to the State law, 
and this was made the basis of the decision. 
Whilst, however, resting its conclusion upon the 
power of the State over the corporation by it cre- 
ated, the court was careful to recognize that the 
authority in the State was so complete, as the com- 
pany was a State corporation, that the State had 
the right, if it chose to do so, to authorize the consolida- 
tion, even although the lines were competing. 
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In Louisville and Nashville Railroad v. Kentucky 
(161 U. S. 677) the power or the State to pass a 
law forbidding the consolidation of competing State 
railroad corporations doing in part an interstate 
commerce business was again considered, and a 
State statute in which the power was exercised was 
upheld. Here, again, it is to be observed that if the 
censolidation of State railroad corporations, be- 
cause they did in part an interstate commerce busi- 
ness, was within the paramount authority of con- 
gress, that authority was exclusive and the State 
regulation, which the court upheld, was void. And 
this question, vital to the consideration of the case, 
and without passing upon which it could not have 
been decided did not escape observation, since it 
was explicitly pressed upon the court and was di- 
rectly determined. The court, speaking through 
Mr. Justice Brown, said (pp. 701, 702): 

“ But little need be said in answer to the final 
contention of the plaintiff in error, that the assump- 
tion of a right to forbid the consolidation of parallel 
and competing lines is an interference with the 
power of congress over interstate commerce. The 
same remark may be made with respect to all police 
regulations of interstate railways. 

ok * a & na * 

“Tt has never been supposed that the dominant 
power of congress over interstate commerce took 
from the States the power oi legislation .with re- 
spect to the instruments of such commerce, so far 
as the legislation was within its ordinary police 
powers. Nearly all the railways in this country 
have been constructed under State authority, and 
it cannot be supposed that they intended to abandon 
their power over them as soon as they were fin- 
ished. The power to construct them involves neces- 
sarily the power to impose such regulations upon 
their operation as a sound regard for the interests 
of the public may seem to render desirable. In 
the division of authority with respect to interstate 
railways congress reserves to itself the superior 
right to control their commerce, and forbid inter- 
ference therewith; while to the State remains the 
power to create and to regulate the instruments 
of such commerce, so far as necessary to the con- 
servation of the public interests.” 


How one case could be more completely decisive 
of another than the ruling in the case just quoted 
is of this, I am unable to perceive. 

The subject was considered at circuit in In re 
Greene (52 Feb. Rep. 105). The case was this: A 
person was indicted in one State for creating a 
monopoly in violation of the anti-trust act of con- 
gress and was held in another State for extradition. 
The writ of habeas corpus was invoked, upon the 
contention that the face of the indictment did not 
state an offense against the United States, since the 
matters charged did not involve interstate com- 
merce. The case is referred to, although it arose 
at circuit and was determined before the decisions 
of this court in the Pearsall and Louisville and 





Nashville cases, because it was decided by Mr. Jus- 
tice Jackson, then a circuit judge, who subsequently 
became a member of this court. The opinion mani- 
fests that the case was considered by Judge Jackson 
with that care which was his conceded characteristic 
and was stated by him with that lucidity which was 
his wont. In discharging the accused on the 
grounds stated in the applicatiog for the writ, 
Judge Jackson said (p. 112): 

“Congress may place restrictions and limitations 
upon the right of corporations created and organ- 
ized under its authority to acquire, use and dispose 
of property. It may also impose such restrictions 
and limitations upon the citizen in respect to the 
exercise of a public privilege or franchise con- 
ferred by the United States. But congress certainly 
has not the power or authority under the commerce 
clause, or any other provision of the Constitution, 
to limit and restrict the right of corporations cre- 
ated by the States, or the citizens of the States, in 
the acquisition, control and disposition of prop- 
erty. Neither can congress regulate or prescribe 
the price or prices at which such property, or 
products thereof, shall be sold by the owner or 
owners, whether corporations or individuals. It 
is equally clear that congress has no jurisdiction 
over, and cannot make criminal, the aim, purposes 
and intentions of persons in the acquisition and 
control of property, which the States of their resi- 
dence or creation sanction and permit. It is not 
material that such property, or the products thereof, 
may become the subject of trade or commerce 
among the several States or with foreign nations. 
Commerce among the States, within the exclusive 
regulating power of congress, ‘consists of inter- 
course and traffic between their citizens, and in- 
cludes the transportation of persons and property, 
as well as the purchase, sale and exchange of com- 
modities’ (County of Mobile v. Kimball, 1o2 U. S. 
691-702; Gloucester Ferry Co. v. Pennsylvania, 114 
U. S. 203, 5 Sup. Ct. Rep. 826). In the application 
of this comprehensive definition, it is settled by the 
decision of the Supreme Court that such commerce 
includes, not only the actual transportation of com- 
modities and persons between the States, but also 
the instrumentalities and processes of such trans- 
portation. 

* * * * * * 

“That neither the production nor manufacture of 
articles or commodities which constitute subjects 
of commerce, and which are intended for trade and 
traffic with citizens of other States, nor the prepara- 
tion for their transportation from the State where 
produced or manufactured, prior to the commence- 
ment of the actual transfer, or transmission thereof 
to another State, constitutes that interstate com- 
merce which comes within the regulating power 
of congress; and, further, that after the termination 
of the transportation of commodities or articles of 
traffic from one State to another, and the mingling 
or merging thereof in the general mass of prop- 
erty in the State of destination, the sale, distribu- 
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tion and consumption thereof in the latter State | ment there involved did not seek to fix rates, but 
forms no part of interstate commerce.” only to secure the continuation of just rates, which 
If this opinion had been written in the case now | had already been fixed, and hence was not within 
considered, it could not more completely than its | the anti-trust law. If this were held not to be true, 
reasoning does have disposed of the contention|a reconsideration of the questions decided in the 
that the ownership of stock by a corporation in| Freight Association case was invoked. The court 
competing railroads was commerce. reviewed and reiterated the rulings made in the 
United States v. Freight Association (166 'U. S.| Freight Association case and held that the particu- 
290) was this: A large number of railway com-| lar agreement in question came within them. 
panies, who were made defendants in the cause,| I mention these two last cases, not because they 
had formed themselves into an association known | are apposite to the case in hand, for they are not, 
as the Trans-Missouri Freight Association, and the | since the contracts which were involved in them 
companies had bound themselves by the provisions | confessedly concerned interstate commerce, whilst 
contained in the articles of agreement. Many stipu- | in this case the sole question is whether the owner- 
lations relating to the carrying on of interstate | ship of stock in competing railroads does involve 
commerce over the roads which were parties to the | interstate commerce. The cases are referred to in 
agreement were contained in it, and section 3 pro-| connection with the decisions previously cited, be- 
vided as follows: cause, taken together. they illustrate the distinction 
“A committee shall be appointed to establish which this court has always maintained between 
rates, rules and regulations on the traffic subject | the power of congress over interstate commerce and 
to this association, and to consider changes therein, | its want of authority to regulate subjects not em- 
and make rules for meeting the competition ef out-| braced within that grant. The same distinction 
side lines. Their conclusions, when unanimous, | is aptly shown in subsequent cases. 
shall be made effective when they so order, but if | Hopkins v. United States (171 U. S. 578) involved 
they ditfer, the question at issue shall be referred whether a particular agreement entered into between 
to the managers of the lines parties hereto, and if | persons carrying on the business of selling cattle 
they disagree, it shall be arbitrated in the manner | on commission exclusively at the Kansas City stock 
provided in article VII.” yards. At those yards cattle were received in vast 
The government sought to dissolve the associa- | numbers through the channels of interstate com- 
tion on the ground that the agreement restrained | merce and from thence were distributed through the 
commerce between the States, and, therefore, was | channels of interstate commerce, and from thence 
in violation of the anti-trust act. On the hearing | were distributed through such channels. For these 
in this court. as the agreement directly related in| reasons the business of those engaged exclusively 
many particulars to interstate transportation and | in the sale of cattle on the stock yards was asserted 
the charge to be made therefor, it was conceded | to be interstate commerce and within the power of 
on all hands that it embraced subjects which came | congress to regulate. In the opinion of the court, 
within the power cf congress to regulate commerce. ; delivered by Mr. Justice Peckham, it was at the out- 
The contentions on behalf of the association were | set said (p. 586): 
these: First. That the movement of interstate com- “The relief sought in this case is based exclu- 
merce by railroads was not within the anti-trust | sively on the act of congress approved July 2, 1890 
act, since congress had regulated that subject by the | (chap. 547) entitled ‘An act to protect trade and 
interstate commerce act, and did not intend to | commerce against unlawful restraints and monopol- 
amplify its provisions in any respect by the subse-| ies,’ commonly spoken of as the anti-trust act (26 
quent enactment of the anti-trust law. Second. That | Stat. 209). 
even if this were not the case, and the movement “The act has reference only to that trade or 
of interstate commerce by railroads was affected | commerce which exists, or may exist, among the 
by the anti-trust statute, the particular agreement | several States or with foreign nations, and has no 
in question did not violate the act, because the | application whatever to any other trade or com- 
agreement did not unreasonably restrain interstate | merce. 
commerce. Both these contentions were decided| ‘The question meeting us at the threshold, there- 
against the association, the court holding that the | fore, in this case is, what is the nature of the busi- 
anti-trust act did embrace interstate carriage by | ness of the defendants, and are the by-laws, or any 
railroad corporaticns, and, as that act prohibited | subdivision of them above referred to, in their direct 
any contract in restraint of interstate commerce, it | effect in restraint of trade or commerce among the 
hence embraced all contracts of that character,| several States or with foreign nations; or does the 
whether they were reasonable or unreasonable. | case made by the bill and answer show that any 
The same subject was considered in a. subhse-| one of the above defendants has monopolized, or 
quent case (United States v. Joint Traffic Associa- attempted to monopolize, or combined or con- 
tion, 171 U. S. 505). In that case also there was | spired with other persons, to monopolize any part 
no question that the agreement between the rail- | of the trade or commerce among the several States 
roads related to the movement of interstate com- | or with foreign nations?” 
merce, but it was insisted that the particular agree- Proceeding, then, to consider the agreement, it 














150 


THE ALBANY 





LAW JOURNAL. 





was pointed out that the contention that the sale 
of cattle on the stock yards constituted interstate 
commerce was without merit. The distinction be- 
tween interstate commerce as such and the power 
to make contracts and to buy and sell property 
was clearly stated, and because of that distinction 
the agreement was held not to be within the act 
of congress, hecause that act could and did only 
relate to interstate commerce. 

And on the day the decision just referred to was 
announced another case under the anti-trust act 
was decided (Anderson v. United States, 171 U. S. 
604). The difference between that case and the 
Hopkins case was thus stated by Mr. Justice Peck- 
ham in delivering the opinion of the court (p. 612): 

“This case differs from that of Hopkins v. United 
States (supra) in the fact that these defendants are 
themselves purchasers of cattle on the market, while 
the defendants in the Hopkins case were only com- 
mission merchants who sold the cattle upon com- 
mission as a compensation for their services. 

“Counsel for the government assert that any 
agreement or combination among buyers of cattle 
coming from other States, of the nature of the by- 
laws in question, is an agreement or combination 
in restraint of interstate trade or commerce.” 

The court, however, said it did not deem it neces- 
sary to decide whether the fact that the merchants 
who entered into the agreement bought cattle in 
other States and shipped them to other States, 
caused their business to be interstate commerce, 
because in any event the court was of opinion that 
the agreement which was assailed, even if it in- 
volved interstate commerce, was in violation of any 
of the provisions of the anti-trust act. 

The Anderson case was followed by Addyston 
Pipe and Steel Co. v. United States (175 U. S. 
211). The case involved deciding whether a particu- 


dentally or collaterally, but as a direct and immedi- 
ate result of the combination engaged in by defend- 
ants. * * * The defendants by reason of this com- 
bination and agreement could only send their goods out 
of the State in which they were manufactured for sale 
and delivery in another State, upon the terms and pur- 
suant to the provisions of such combination. As perti- 
nently asked by the court below, was not this a 
direct restraint upon interstate commerce in those 
goods?” (Italics mine.) 

Having thus found that the agreement concerned 
interstate commerce, because it directly purported 
to control the movement of goods from one State 
to the other, and besides sought to prohibit that 
movement or restrict the same to particular indi- 
viduals, it was held that the contract was, for these 
reasons, within the prohibitions of the act of con- 
gress, and was therefore void. I do not pause to 
consider the case of Montague v. Lowry, decided 
at this term, since on the face of the opinion it is 
patent that the contract directly concerned the ship- 
ment of goods from one State to another, and this 
was the sole and exclusive basis of the decision. 
| Now, it is submitted, that the decided cases just 
reviewed demonstrate that the acquisition and own- 
ership of stock in competing railroads, organized un- 
der State law, by several persons or by corporations, 
is not interstate commerce, and, therefore, not sub- 
ject to the control of congress. It is, indeed, sug- 
gested that the cases establish a contrary doctrine. 
This is sought to be demonstrated by quoting pas- 
sages from the opinions separated from their con- 
text apart from the questions which the cases 
involved. But as the issues which were decided in 
the Knight, in the Pearsall, in the Louisville and 
Nashville case and in the Hopkins case directly 
exclude the significance attributed to the passages 
from the opinions in those cases relied upon, it 








lar combination of pipe manufacturers, looking | must follow that if such passages could, when sepa- 
to the control of the sale and transportation of | rated from their context, have the meaning attributed 


such pipe over a large territory, embracing many 
States and a division of the territory between the 
members of the combination, was within the pro- 
hibitions of the anti-trust act. Coming to consider 
the subject, the court, through Mr. Justice Peck- 
ham, analyzed the contract and pointed out its 
monopolistic features. In answer to the argument 
that the matter complained of was not commerce, 
because it related only to a sale of pipe, and, there- 
fore, was within the rule announced in the Knight 
and Hopkins cases, the Knight case was approv- 
ingly reviewed’ and its doctrine in effect was re- 
affirmed, the court observing (p. 240): 

“The direct purpose of the combination in the 
Knight case was the control of the manufacture of 
sugar. There was no combination or agreement, 
in terms, regarding the future disposition of the 
manufactured article; nothing looking to a transac- 
tion in the nature of interstate commerce. 

* * * * * * * 

“We think the case now before us involves con- 

tracts of the nature last before mentioned, not inci- 


|to them the expressions would be mere obiter. 
And this consideration renders it unnecessary for 
p= to analyze the passages to show that when they 
are read in connection with their context they have 
not the meaning now sought to be attached to them. 
But other considerations equally render it unneces- 
| sary to particularly review the sentences relied upon. 
| There can be no doubt that it was expressly decided 
|in the Knight case that the acquisition of stock by 
| one corporation in other corporations so as to con- 
trol them all was not interstate commerce, although 
the goods of the manufacturing companies whose stock 
| was acquired might become the subject of interstate 

if then the passage from the Knight 





| commerce. 
case could be given the meaning sought to be 
affixed to it, the result would be but to say that 
that case overruled itself. And this would be the 


result in the Pearsall case, since in that case it was 
decided that the States had the power to forbid 
the consolidation of competing railroads, even by 
Means oi acquisition of stock. Besides, as in the 
| Louisville and Nashville case, immediately follow- 
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ing the Pearsall, it was expressly decided that the 
interstate commerce power of congress did not 
embrace such consolidation, and congress, there- 
fore, could not restrain a State from either forbid- 
ding or permitting it to take place, it would follow 
that if the sentences in the Pearsall case had the 
import now applied to them, that that case not only 
overruled itself, but was besides overruled by the 
Louisville and Nashville case, and this although the 
two cases were decided on the same day, the opin- 
ions in both cases having been delivered by the 
same justice. 

The same confusion and contradiction arises from 
separating from their context and citing as appli- 
cable to this case passages from the opinions in the 
Freight Association and Joint Traffic cases. Those | 
cases, as I have previously stated, related exclu- | 





sively to a contract admittedly involving interstate | 
commerce, and it was decided that any restraint 
of such commerce was forbidden by the Anti-Trust 
Act. Now in the Hopkins case, decided subsequent | 
to the Freight Association and Joint Traffic cases, 
the contract considered unquestionably involved a 
restraint, but, as such restraint did not concern 
interstate commerce, it was not held to come within | 
the power of congress. It would follow then, if the 
sentences quoted from the opinions in the Freight 
Association and Joint Traffic cases, which cases 
concerned only that which was completely interstate | 
commerce, applied to that which was not such com- | 
merce, that the Hopkins case overruled both these 
cases, although the opinions in all of the cases 
were delivered by the same justice, and no intima- 
tion was suggested of such overruling. It would 
ziso result that, after having overruled those cases 
in the Hopkins case, the court, in expressing its 
opinion through the same justice, proceeded in the 
Addyston Pipe case, which related only to interstate 
commerce, to overrule the Hopkins case and re- 
affirm the prior cases. 

Of course, in my opinion, there is no ground for 
holding that the decided cases embody such extreme 
contradictions or produce such utter confusion. The 
cases are all consistent, if only the elementary dis- 
tinction upon which they proceeded be not ob- 
scured, that is, the difference which arises from the 
power of congress to regulate interstate commerce 
on the one hand, and its want of authority on the 
other, to regulate that which is not interstate com- 





merce. Indeed, the confounding and treating as 
one, things which are wholly different, is the error 
permeating all the contentions for the government. 

What has been previously said suffices to show | 
the reasons which control my judgment, and 1) 
might well say nothing more. There were, how- | 
ever, three propositions so earnestly pressed by the | 
government at bar upon the theory that they dem- | 
onstrate that common ownership of a majority of 
the stock of competing railroads is subject to the 
regulating power of congress that I propose to | 
briefly give the reasons which cause me to conclude 
that the contentions relied upon are without merit. | 


1. This court, it is urged, has frequently declared 
that the power of commerce over interstate com- 
merce includes the authority to regulate the instru- 
mentalities of such commerce, and the following 
cases are cited: Railroad Co. v. Fuller (17 Wall. 
560); Welton v. Missouri (91 U. S. 275); Pensacola 
Telephone Co. v. Western Union Telegraph Co. 


| (96 U. S. 1); Gloucester Ferry Co. v. Pennsylvania 


(114 U. S. 196). To these cases might be added 


| many others, including some of those which have 


been previously referred to by me. The argument 
now made is, as the power extends to instru- 
mentalities, and railroads are such instrumentalities, 
therefore the acquisition and ownership of railroads, 
by persons or corporations, is commerce and sub- 
ject to the power of congress to regulate. But this 


| involves a non sequitur, and a confusion of thought 


arising from again confounding as one, things which 
are wholly different. True, the instrumentalities of 
interstate commerce are subject to the power 
to regulate commerce, and therefore such in- 
strumentalities when employed in interstate com- 


merce may be regulated by congress as to 
,their use in such commerce. But this is 
entirely distinct from the power to regulate 


the acquisition and ownership of such instrumen- 
talities, and the many forms of contracts from 
which such ownership may arise. The same dis- 
tinction exists between the two which obtains be- 
tween the power of congress to regulate the 
movement of property in the channels of interstate 
commerce and its want of authority to regulate the 
acquisition and ownership of the same property. 
This difference was pointed out in the cases which 
have been referred to, and the distinction between 
the two has been from the beginning the dividing 
line, demarking the power of the national govern- 
ment on the one hand and of the States on the 
other. All the rights of ownership in railroads be- 
longing to corporations organized under State law, 
the power to acquire the same, to mortgage, to 
foreclose mortgages, to lease, and the contract rela- 
tions concerning them, have from the foundation 
had their sanction in the legislation of the several 
States. One may search in vain in the acts of con- 
gress for any legislation even ‘suggesting that the 
power over these subjects was deemed to be in 
congress. On the contrary, the legislation of con- 
gress concerning the instrumentalities of railroads 
under the interstate commerce power clearly refutes 
the contention, since that legislation relates only to 
such instrumentalities during their actual use in 
interstate commerce and not otherwise. How, con- 
sistently with the proposition, can the great number 
of cases be explained which in both the federal and 
State courts have dealt with the ownership of rail- 
roads and their instrumentalities by foreclosure and 
otherwise, under the assumption that the rights of 
the parties were controlled by State laws governing 
the subject? And here again it would follow, if the 
proposition was adopted, that all the vast body of 
State legislation on the subject would be void from- 
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the beginning and the enormous sum of property 
rights depending upon such legislation would be 
impaired and lost, since if the subject were within 
the power of congress it was one requiring a uni- 
form regulation, and therefore the inaction of con- 
gress would signify an entire want of power in the 
States over the subject. 





2. The court, it is urged, has in a number of 
cases declared that the several States were without | 
power to directly burden interstate commerce. The | 
acquiring and ownership by one person or corpora- 
tion of a majority of the stock in competing rail- | 
roads engaged in interstate commerce, it is argued, 
being a direct burden, therefore power to regulate | 
the subject is in congress and not in the States. | 





Undoubtedly not only in the decisions referred to | 


but in many others, including most of those which 
have been by me quoted, the absolute want of power | 
in the States to legislate concerning interstate com- 
merce or to burden it directly has been declared, 
and the doctrine in its fullest scope is too element- 
ary to require citation of authority. But to decide 
this case upon the assumption that the acquisition 
and ownership of stock in competing railroads 
engaged in interstate commerce is a regulation of 
commerce, or, what is the same thing, a direct bur- 
den on it, would be but to assume the question aris- 
ing for decision. 

Where an authority is exerted by a State which 
is within its power, and that authority as exercised 
does not touch interstate conimerce or its instru- 
mentalities, and can only have an effect upon such 
commerce by reason of the reflex and remote re- 
sults of the exertion of the lawful power, it cannot 
be said, without a contradiction in terms, that the 
power exercised is a regulation, because a direct 
burden upon commerce. To say to the contrary 
would be to declare that no power on any subject, how- 
ever local in its character, could be exercised by the 
States if it was deemed by congress or the courts that 
there would be produced some effect upon interstate 
commerce. The question whether a burden is direct 
and therefore constitutes a regulation of interstate 
commerce is to be determined by ascertaining 
whether the power extended is lawful, generally 
speaking, and then by finding whether its exercise 
in the particular case was such as to cause it to be 
illegal, because directly burdening interstate com- 
merce. If in a given case the power be lawful and 
the mode in which it is exercised be not such as to 
directly burden, there is no regulation of commerce, 
although as an indirect result of the exertion of the 
lawful power some effect may be produced upon 
commerce. In other words, where the power is 
lawful but it is asserted that it has been so exerted 
as to amount to a direct burden, there must be, so 
to speak, a privity between the manifestation of the 
power and the resulting burden. This distinction is 
well illustrated by the cases which have been re- 
ferred to, and was very lucidly pointed out by Judge 
Jackson in the Greene case. Take the Knight case. 





There, as the contract merely concerned the pur- 


chase of stock in the refineries, and contained no 
condition relating to the movement in interstate 
commerce of the goods to be manufactured by the 
refining companies, the court held as the right to 
acquire was not within the commerce clause, the 
fact that the owners of the manufactured product 
might thereafter so act concerning the product as 
to burden commerce, there was no direct burden 
resulting from the mere acquisition and ownership. 
On the contrary, in the Addyston Pipe case, after 
stating in the fullest way the paramount authority 
of congress concerning commerce, the court ap- 
proached the terms of the contract in order to 
determine whether it related to interstate commerce, 
and if it did, whether it created a direct burden. 
In doing so, as it found that the contract both 
related to interstate commerce and directly burdened 
the same, the contract was held to be void. This 
case comes within the Knight case. It concerns 
the acquisition and ownership of stock. No con- 
tract is in question made by the owners of the 
stock controlling the railroads in the performance 
of their duties as carriers of interstate commerce. 
The sole contention is that as the result of the 
ownership of the stock there may arise, in the oper- 
ation of the roads, a burden on interstate commerce. 
That is, that such burden may indirectly result from 
the acquisition and ownership. To maintain the 
contention, therefore, it must be decided that be- 
cause ownership of property if acquired may be so 
used as to burden commerce, therefore to acquire 
and own is to burden. This, however, would be but 
to declare that that which was in its very nature 
and essence indirect is direct. 

3. But, it is said, it may not be denied that the 
common ownership of stock in competing rail- 
roads endows the holders of the majority of the 
stock with a common interest in both railroads and 
with the authority, if they choose to exert it, to so 
unify the managetnent of the roads as to suppress 
competition between them. This power, it is in- 
sisted, is within the regulating authority of con- 
gress over interstate commerce. In other words, 
the contention broadly is that congress has not 
only the authority to regulate the exercise of inter- 
state commerce, but under that power has the right 
to regulate the ownership and possession of prop- 
erty, if the enjoyment of such rights would enable 
those who possessed them if they engaged in inter- 
state commerce to exert a power over the same. 
But this proposition only asserts in another form 
that the right to acquire the stock was interstate 
commerce, and therefore was within the authority 
of congress, and is refuted by the reasons and 
authorities already advanced. That the proposi- 
tion, if adopted, would extend the power of con- 
gress to all subjects essentially local, as already 
stated in considering the previous proposition, is 
to my mind manifest. So clearly is this the result 


of the particular proposition now being considered, 
that, at the risk of repetition, I again illustrate the 
Under this doctrine the sum of property 


subject. 
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to be acquired by individuals or by corporations, 
the contracts which they may make, would be 
within the regulating power of congress. If it 
were judged by congress that the farmer in sowing 
his crops should be limited to a certain production 
because over-production would give power to affect 
commerce, congress could regulate that subject. 
If the acquisition of a large amount of property by 
an individual was deemed by congress to confer 
upon him the power to affect interstate commerce 
if he engaged in it, congress could regulate that 
subject. If the wage-earner organized to better his 
condition and congress believed that the existence 
of such organization would give power, if it were 
exerted, to affect interstate commerce, congress 
could forbid the organization of all labor associa- 
tions. Indeed, the doctrine must in reason lead to 
a concession of the right in congress to regulate 
concerning the aptitude, the character and capacity 
of persons. If individuals were deemed by congress 
to be possessed of such ability that participation in 
the management of two great competing railroad en- 
terprises would endow them with the power to in- 
juriously affect interstate commerce, congress could 
forbid such participation. If the principle were 
adopted, and the power which would arise from so 
doing were exercised, the result would be not only 
to destrcy the State and federal governments, but by 
the implication of authority, from which the de- 
struction would be brought about, there would be 
erected upon the ruins of both a government en- 
dowed with the arbitrary power to disregard the 
great guaranty of life, liberty and property and 
every other safeguard fipon which organized civil 
society depends. I say the guaranty, because in my 
opinion the three are indissolubly united, and one 
cannot be destroyed without the other. Of course, 
to push propositions to the extreme to which they 
naturally lead is often an unsafe guide. But at the 
same time the conviction cannot be escaped by me 
that principles and conduct bear a relation one to 
the other, especially in matters of public concern. 
The fathers founded our government upon an 
enduring basis of right, principle and of limitation of 
power. Destroy the principles and the limitations 
which they impose, and I am unable to say that 
conduct may not, when unrestrained, give rise to 
action doing violence to the great truths which 
the destroyed principles embodied. 

The fallacy of all the contentions of the govern- 
ment is, to my mind, illustrated by the summing 
up of the case for the government made in the 
argument at bar. The right to acquire and own 


the stock of competing railroads involves, says that | 


summing up, the power of an individual “to do” 
(italics mine) absolutely as he pleases with his own, 
whilst the claim of the government is that the 
right of the owner of property “to do” (italics 
mine) as he pleases with his own may be con- 
trolled in the public interest by legitimate legisla- 
tion. But the case involves the right to acquire and 
own, not the right “to do” (italics mine). Con- 


fusing the two gives rise to the errors which it has 
been my endeavor to point out. Undoubtedly the 
States possess power over corporations, created by 
them, to permit or forbid consolidation, whether 
accomplished by stock ownership or otherwise, to 
forbid one corporation from holding stock in an- 
other, and to impose on this or other subjects such 
regulations as may be deemed best. Generally 
speaking, however, the right to do these things 
springs alone from the fact that the corporation is 
created by the States, and holds its rights subject 
to the conditions attached to the grant, or to such 
regulations as the creator, the State, may lawfully 
impose upon its creature, the corporation. More- 
over, irrespective of the relation of creator and crea- 
ture, it is, of course, true in a general sense that 
government possesses the authority to regulate, 
within certain just limits, what an owner may do 
with his property. But the first power which arises 
from the authority of a grantor to exact conditions 
in making a grant or to regulate the conduct of the 
grantee gives no sanction to the proposition that 
a government, irrespective of its power to grant, 
has the general authority to limit the character and 
quantity of property which may be acquired and 
owned. And the second power, the general gov- 
ernmental one, to reasonably control the use of 
property, affords no foundation for the proposition 
that there exists in government a power to limit 
the quantity and character of property which may 
be acquired and owned. The difference between 
the two is that which exists between a free and 
constitutional government restrained by law and 
an absolute government unrestrained by any of the 
principles which are necessary for the perpetuation 
of society and the protection of life, liberty and 
| property. 

It cannot be denied that the sum of all just gov- 
ernmental power was enjoyed by the States and 
the people before the Constitution of the United 
| States was formed. None of that power was 
| abridged by that instrument except as restrained 
| by constitutional safeguards, and hence none was 
lost by the adoption of the Constitution. The Con- 
stitution, whilst distributing the pre-existing author- 
ity, preserved it all. With the full power of the 
States over corporations created by them and with 
their authority in respect to local legislation, and 
with power in congress over interstate commerce 
carried to its fullest degree, I cannot conceive that 
if these powers, admittedly possessed by both, be 
| fully exerted a remedy cannot be provided fully 
| adequate to suppress evils which may arise from 
combinations deemed to be injurious. This must 
| be true unless it be concluded that by the effect of 
|the mere distribution of power made by the Con- 
| stitution partial impotency of governmental author- 
| ity has resulted. But if this be conceded, arguendo, 
the Constitution itself has pointed out the method 
by which, if changes are needed, they may be 
| brought about. No remedy, in my opinion, for 
any supposed or real infirmity can be afforded by 
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disregarding the Constitution, by destroying the 
lines which separate State and federal authority, 
and by implying the existence of a power which is 
repugnant to all those fundamental rights of life, 
liberty and property, upon which just government 
must rest. 

If, however, the question of the power of con- 
gress be conceded, and the assumption as to the 
meaning of the anti-trust act which has been in- 
dulged in for the purpose of considering that power 
be put out of view, it would yet remain to be 
determined whether the anti-trust act embraced the 
acquisition and ownership of the stock in question 
by the Northern Securities Company. It is unnec- 
essary for me, however, to state the reasons which 
have led me to the conclusion that the act, when 
properly interpreted, does not embrace the acqui- 
sition and ownership of such stock, since that sub- 
ject is considered in the opinion of Mr. Justice 
Holmes, which explains the true interpretation of 
the statute, as it is understood by me, more clearly 
than I would be able to do. 

Being of the opinion, for the reasons heretofore 
given, that congress was without power to regulate 
the acquisition and ownership of the stock in ques- 
tion by the Northern Securities Company, and 
because I think even if there were such power in | 
congress, it has not been exercised by the anti- 
trust act, as is shown in the opinion of Mr. Justice 
Holmes, I dissent. 





I am authorized to say that the Curer Justice, 
Mr. Justice PeckHAM and Mr. Justice HoLMEs con- 
cur in this dissent. 

True copy. 


SupREME Court OF THE UNITED STATES — No. 277 | 
— OctToser TERM, 1903. 

NoRTHERN SECURITIES COMPANY ET AL., Appellants, 
v. THE UNITED STraAres. 





Appeal from the Circuit Court of the United | 

States for the District of Minnesota. 
(March 14, 1904.) 

Mr. Justice Hotmes, with whom concurred the 
Cuter Justice, Mr. Justice WuitTeE, and Mr. Justice 
PeckHAM, dissenting: 

I am unable to agree with the judgment of the 
majority of the court, and although I think it use- 
less and undesirable, as a rule, to express dissent, 
I feel bound to do so in this case and to give my 
reasons for it. 

Great cases like hard cases make bad law. For 
great cases are called great, not by reason of their 
real importance in shaping the law of the future, 
but because of some accident of immediate over- 
whelming interest which appeals to the feelings and 
distorts the judgment. These immediate interests 
exercise a kind of hydraulic pressure which makes 


' poration, and the corporation buys the stock. 


| competition between the companies. 


|is a criminal statute. 





what previously was clear seem doubtful, and before 


which even well-settled principles of law will bend. 
What we have to do in this case is to find the 
meaning of some not very difficult words. We 
must try, I have tried, to do it with the same free- 
dom of natural and spontaneous interpretation that 
one would be sure of if the same question arose 
upon an indictment for a similar act which excited 
no public attention and was of importance only 
to a prisoner before the court. Furthermore, while 
at times judges need for their work the training of 
economists or statesmen, and must act in view of 
their foresight of consequences, yet when their task 
is to interpret and apply the words of a statute, 
their function is merely academic to begin with — 
to read English intelligently — and a consideration 
of consequences comes into play, if at all, only 
when the meaning of the words used is open to 
reasonable doubt. 

The question to be decided is whether, under the 
act of July 2, 1890, c. 647 (26 Stat. 209), it is unlaw- 
ful, at any stage of the process, if several men unite 
to form a corporation for the purpose of buying 
more than half the stock of each of two competing 
interstate railroad companies, if they form the cor- 
I 
will suppose further that every step is taken, from 
the beginning, with the single intent of ending 
I make this 
addition not because it may not be and is not dis- 
puted but because, as I shall try to show, it is 


'totally unimportant under any part of the statute 


with which we have to deal. 

The statute of which we have tc find the meaning 
The ‘two sections on which 
the government relies both make certain acts crimes. 


| That is their immediate purpose and that is what 


they say. It is vain to insist that this is not a 
criminal proceeding. The words cannot be read 
one way in a suit which is to end in fine and im- 
prisonment and another way in one which seeks 
an injunction. The construction which is adopted 
in this case must be adopted in one of the other 
sort. I am no friend of artificial interpretations 


| because a statute is of one kind rather than another, 


but all agree ihat before a statute is to be taken to 
punish that which always has been lawful it must 
express its intent in clear words. So I say we 
must read the words before us as if the question 
were whether two small exporting grocers should 
go to jail. 

Again, the statute is of a very sweeping and gen- 
eral character. It hits “every” contract or combi- 
nation of the prohibitive sort, great or small, and 
“every” person who shall monopolize or attempt 
to monopolize, in the sense of the act, “any part” 
of the trade or commerce among the several States. 
There is a natural inclination to assume that it was 
directed against certain great combinations and to 
read it in that light. It does not say so. On the 
contrary, it says “every,” and “any part.” Still 


less was it directed specially against railroads. 
There even was a reasonable doubt whether it in- 
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cluded railroads until the point was decided by | ing about competition. I stick.to the exact words 
this court. |used. The words hit two classes of cases, and only 
Finally, the statute must be construed in such a|two—contracts in restraint of trade and combina- 
way as not merely to save its constitutionality but, | tions or conspiracies in restraint of trade, and we 
so far as is consistent with a fair interpretation, not | have to consider what these respectively are. Con- 
to raise grave doubts on that score. I assume, for tracts in restraint of trade are dealt with and defined 
the purposes of discussion, although it would be a| by the common law. They are contracts with a 
great and serious step to take, that in some case stranger to the contractor’s business (although in 
that seemed to it to need heroic measures, congress | some cases carrying on a similar one), which wholly 
might regulate not only commerce, but instruments | or partially restrict the freedom of the contractor 
of commerce or contracts, the bearing of which | in carrying on that business as otherwise he would. 
upon commerce would be only indirect. But it is| The objection of the common law to them was 
clear that the mere fact of an indirect effect upon | primarily on the contractor’s own account. The 
commerce not shown to be certain and very great, | notion of monopoly did not come in unless the 
would not justify such a law. The point decided | contract covered the whole of England. Mitchel v. 
in United States v. E. C. Knight Co. (156 U. S. 1,| Reynolds (1 P. Wms. 181.) Of course this objec- 
17) was that “the fact that trade or commerce | tion did not apply to partnerships or other forms, 
might be indirectly affected was not enough to/ if there were any, of substituting a community of 
entitle complainant to a decree.” Commerce de- | interest where there had been competition. There 
pends upon population, but congress could not, on! was no objection to such combination merely as 
that ground, undertake to regulate marriage and | in restraint of trade, or otherwise, unless they 
divorce. Ii the act before us is to be carried out ; amounted to a monopoly. Contracts in restraint of 
according to what seems to me the logic of the| trade, I repeat, were contracts with strangers to 
argument for the government, which I do believe | the contractor’s business, and the trade restrained 
that it will be, I can see no part of the conduct of , was the contractor’s own. 
life with which on similar principles congress might Combinations or conspiracies in restraint of trade, 
not interfere. |on the other hand, were combinations to keep 
This act is construed by the government to affect | strangers to the agreement out of the business. 
the purchasers of shares in two railroad companies | The objection to them was not an objection to 
because of the effect it may have, or, if you like, | their effect upon the parties making the contract, 
is certain to have. upon the competition of these | the members of the combination or firm, but an 
roads. If such a remote result of the exercise of objection to their intended effect upon strangers to 
an ordinary incident of property and personal free- | the firm and their supposed consequent effect upon 
dom is enough to make that exercise unlawful, | the public at large. In other words, they were 
there is hardly any transaction concerning com- regarded as contrary to public policy because they 
merce between the states that may not be made a/| monopolized or attempted to monopolize some por- 
crime by the finding of a jury or a court. The! tion of the trade or commerce of the realm. (See, 
personal ascendancy of one man may be such that United States v. E. C. Knight Co., 156 U. S. 1.) 
it would give to his advice the effect of a command, | All that is added to the first section by section 2 
if he owned but a single share in each road. The | is that like penalties are imposed upon every single 





tendency of his presence in the stockholders’ meet- 
ings might be certain to prevent competition, and 
thus his advice, if not his mere existence, become 
a crime. 

1 state these general considerations as matters 


| person, who without combination, monopolizes or 
|attempts to monopolize commerce among the 
| States; and that the liability is extended to attempt- 
| ing to mouopolize any part of such trade or com- 


| merce. It is more important as an aid to the con- 


which I should have to take into account before struction of section 1 that it is on its own account. 
I could agree to affirm the decree appealed from, | It shows that whatever is criminal when done by 
but I do not need them for my own opinion, be-| way of combination is equally criminal if done by 





cause when I read the act I cannot feel sufficient 
doubt as to the meaning of the words to need to 
fortify. my conclusion by any generalities. Their 
meaning seems to me plain on their face. 

The first section makes “ Every contract, combi- 
nation in the form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce among 
the several States, or with foreign nations” a mis- 
demeanor, punishable by fine, imprisonment or 
both. Much trouble is made by substituting other 
phrases assumed to be equivalent, which then are 
reasoned from as if they were in the act. The court 
below argued as if maintaining competition were 
the expressed object of the act. The act says noth- 


|a single man. That I am right in my interpretation 
| of the words of section 1 is shown by the words 
| “in the form of trust or otherwise.” The prohibi- 
| tion was suggested by the trusts, the objection to 
| which, as every one knows, was not the union of 
| former competitors, but the sinister power exer- 
| cised or supposed to be exercised by the combina- 
| tion in keeping rivals out of the business and ruin- 
| ing those who already were in. It was the ferocious 
extreme of competition with others, not the cessa- 
‘tion of competition among the partners, that was 
|the evil feared. Further proof is to be found in 
section 7, giving an action to any person injured 
‘in his business or property by the forbidden con- 
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duct. This cannot refer to the parties to the agree- 
ment and plainly means that outsiders who are 
injured in their attempt to compete with a trust or 
other: similar combination may recover for it (W. 
W. Montague & Co. v. Lowry, — U. S. —). How 
effective the section may be or how far it goes, is 
not material to my point. My general summary of 
the two classes of cases which the act affects is 
confirmed by the title, which is “ An Act to protect 
trade and commerce against unlawful restraints and 
monopolies.” 

What I now ask is under which of the foregoing 
classes this case is supposed to come, and that ques- 
tion must be answered as definitely and precisely 
as if we were dealing with the indictments which 
logically ought to follow this decision. The pro- 
vision of the statute against contracts in restraint 
of trade has been held to apply to contracts between 
railroads, otherwise remaining independent, by 
which they restricted their respective freedom as 
to rates. This restriction by contract with a 
stranger to the contractor’s business is the ground 
of the decision in United States v. Joint Traf- 
fic Association (171 U. S. 505), following and 
affirming United States v. Trans-Missouri Freight 
Association (166 U. S. 290). I accept those decis- 
ions absolutely, not only as binding upon me, but 
as decisions which I have no desire to criticise or 
abridge. But the provision has not been decided, 
and, it seems to me, could not be decided without 
a perversion of plain language, to apply to an 
arrangement by which competition is ended through 
community of interest—an arrangement which 
leaves the parties without external restriction. That 
provision, taken alone, does not require that all 
existing competitions shall be maintained. It does 
not look primarily, if at all, to competition. It 
simply requires that a party’s freedom in trade 
between the States shall not be cut down by con- 
tract with a stranger. So far as that phrase goes, 
it is lawful to abolish competition by any form of 
union. It would seem to me impossible to say that 
the words “every contract in restraint of trade is 
a crime punishable with imprisonment,” would send 
the members of a partnership between, or a con- 
solidation of, two trading corporations to prison — 
still more impossible to say that it forbade one 
man or corporation to purchase as much stock as 
he liked in both. Yet those words would have that 
effect if this clause of section 1 applies to the de- 
fendants here. For it cannot be too carefully re- 
membered that that clause applies to “every” 
contract of the forbidden kind—a consideration 
which was the turning point of the Trans-Missouri 
Freight Association’s case. 

If the statute applies to this case it must be 
because the parties, or some of them, have formed, 
or because the Northern Securities Company is, a 
combination in restraint of trade among the States, 
or, what comes to the same thing in my opinion, 
because the defendants, or some one of them, are 
monopolizing or attempting to monopolize some 


j pete of the commerce between the States. But the 
'mere reading of those words shows that they are 
_used in a limited and accurate sense. According to 
‘popular speech, every concern monopolizes what- 
_ever business it does, and if that business is trade 
between two States it monopolizes a part of the 
trade among the States. Of course the statute does 
‘not forbid that. It does not mean that all business 
must cease. A single railroad down a narrow val- 
ley or through a mountain gorge monopolizes all 
the railroad transportation through that valley or 
| gorge. Indeed every railroad monopolizes, in a 
| popular sense, the trade of some area. Yet I sup- 
| pose no one would say that the statute forbids a 
combination of men into a corporation to build and 
run such a railroad between the States. 

| I assume that the Minnesota charter of the Great 
| Northern and the Wisconsin charter of the Northern 
Pacific both were valid. Suppose that, before either 
| road was built, Minnesota, as part of a system of 
| transportation between the States, had created a 
railroad company authorized singly to build all the 
lines in the States now actually built, owned or con- 
| trolled by either of the two existing companies. 
I take it that that charter would have been just as 
good as the present one, even if the statutes which 
we are considering had been in force. In whatever 
sense it would have created a monopoly the present 
charter does. It would have been a large one, but 
the act of congress makes no discrimination accord- 
ing to size. Size has nothing to do with the mat- 
ter. A monopoly of “any part” of commerce 
among the States is unlawful. The supposed com- 
pany would have owned lines that might have been 
competing — probably the present one does. But 
the act of congress will not be construed to mean 
the universal disintegration of society into single 
men, each at war with all the rest, or even the pre- 
vention of all further combinations for a common 
end. 

There is a natural feeling that somehow or other 
the statute meant to strike at combinations great 
enough to cause just anxiety on the part of those 
who love their country more than money, while it 
viewed such little ones as I have supposed with 
just indifference. This notion, it may be said, 
somehow breathes from the pores of the act, al- 
though it seems to be contradicted in every way by 
the words in detail. And it has occurred to me 
that it might be that when a combination reached 
a certain size it might have attributed to it more 
of the character of a monopoly merely by virtue 
of its size than would be attributed to a smaller one. 
1 am quite clear that it is only in connection with 
| monopolies that size could play any part. But my 
answer has been indicated already. In the first 
place size in the case of railroads is an inevitable 
incident and if it were an objection under the act, 
the Great Northern and Northern Pacific already 
were too great and encountered the law. In the 


next place in the case of railroads it is evident that 
the size of the combination is reached for other ends 
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than those which would make them monopolies. 
The combinations are not formed for the purpose 
of excluding others from the field. Finally, even 
a small railroad will have the same tendency to 
exclude others from its narrow area that great ones 
have to exclude others from a greater one, and the 
statute attacks the small monopolies as well as the 
great. The very words of the act make such a 
distinction impossible in this case, and it has not 
been attempted in express terms. 

If the charter which I have imagined above would 
have been good notwithstanding the monopoly, in 
a popular sense which it created, one next is led 
to ask whether and why a combination or consolida- 
tion of existing roads, although in actual competi- 
tion, into one company of exactly the same powers 
and extent, would be any more obnoxious to the 
law. Although it was decided in Louisville and 
Nashville Railroad Co. v. Kentucky (161 U. S. 677, 
701) that since the statute, as before, the States have 
the power to regulate the matter, it was said, in the 
argument, that such a consolidation would be un- 
lawful, and it seems to me that the attorney-general 
was compelled to say so in order to maintain his 
case. 
stop there, or short of denying the power of a 
State at the present time to authorize one company 
to construct and own two parallel lines that might 
compete. The monopoly would be the same as if 
the roads were consolidated after they had begun 
to compete — and it is on the footing of monopoly 
that I now am supposing the objection made. But 
to meet the objection to the prevention of com- 
petition at the same time, I will suppose that three 
parties apply to a State for charters; one for each 
of the new and possibly competing lines respect- 
ively, and one for both of these lines, and that the 
charter is granted to the last. I think that charter 
would be good, and I think the whole argument 
to the contrary rests on a popular instead of an 
accurate and legal conception of what the word 
“monopolize” in the statute means. I repeat, that 
in my opinion there is no attempt to monopolize, 
and what, as I have said, in my judgment amounts 
to the same thing, that there is no combination in 
restraint of trade, until something is done with the 
intent to exclude strangers to the combination from 
competing with it in some part of the business 
which it carries on. 

Unless I am entirely wrong in my understanding 
oi what a “combination in restraint of trade” 
means, then the same monopoly may be attempted 
and effected by an individual, and is made equally 
illegal in that case by section 2. But I do not 
expect to hear it maintained that Mr. Morgan could 
be sent to prison for buying as many shares as he 
liked of the Great Northern and Northern Pacific, 
even if he bought them both at the same time and 
got more than half the stock of each road. 

There is much that was mentioned in argument 
which I pass by. But in view of the great import- 
ance attached by both sides to the supposed at- 


But I think that logic would not let him | 





tempt to suppress competition, I must say a word 
more about that. I said at the outset that I should 
assume, and I do assume, that one purpose of the 
purchase was to suppress competition between the 
two roads. I appreciate the force of the argument 
that there are independent stockholders in each; 
that it cannot be presumed that the respective 
boards of directors will propose any illegal act; 
that if they should they could be restrained, and 
that all that has been done as ‘yet is too remote 
from the illegal result to be classed even as an 
attempt. Not every act done in furtherance of an 
unlawful end is an attempt or contrary to the law. 
There must be a certain nearness to the result. It 
is a question of proximity and degree (Common- 
wealth v. Peaslee, 177 Mass. 267, 272). So, as I have 
said, is the amenability of acts in furtherance of 
interference with commerce among the States to 
legislation by congress. So, according to the 
intimation of this court, is the question of 
liability under the present statute (Hopkins v. 
United States, 171 U. S. 578; Anderson v. United 
States, 171 U. S. 604). But I assume further, for 
the purposes of discussion, that what has been done 
is near enough to the result to fall under the law, 
it the law prohibits that result, although that 
assumption very nearly, if not quite, contradicts the 
decision in United States v. E. C. Knight Co. (156 
U. S. 1). But I say that the law does not prohibit 
the result. If it does it must be because there is 
some further meaning than I have yet discovered 
in the words “combinations in restraint of trade.” 
I think I have exhausted the meaning of those 
words in what I already have said. But they cer- 
tainly do not require all existing competitions to 
be kept on foot, and, on the principle of the Trans- 
Missouri Freight Association’s case, invalidate the 
continuance of old contracts by which former com- 
petitors united in the past. 

A partnership is not a contract or combination in 
restraint of trade between the partners unless the 
well known words are to be given a new meaning 
invented for the purposes of this act. It is true that 
the suppression of competition was referred to in 
United States v. Trans-Missouri Freight Associ- 
ation (160 U. S. 290), but, as I have said, that was 
in connection with a contract with a stranger to the 
defendant’s business —a true contract in restraint 
of trade. To suppress competition in that way is 
one thing, to suppress it by fusion is another. The 
law, I repeat, says nothing about competition, and 
only prevents its suppression by contracts or com- 
binations in restraint of trade, and such contracts 
or combinations derive their character as restrain- 
ing trade from other features than the suppression 
of competition alone. To see whether I am wrong, 
the illustrations put in the argument are of use. 
If I am, then a partnership between two stage 
drivers who had been competitors in driving across a 
State line, or two merchants once engaged in rival 
commerce among the States, whether made after or 
before the act, if now continued, is a crime. For, 
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again I repeat, if the restraint on the freedom of 
the members of a combination caused by their 
entering into partnership is a restraint of trade, 
every such combination, as well the small as the 
great, is within the act. 

In view of my interpretation of the statute I do 
not go further into the question of the power of 
congress. That has been dealt with by my brother 
White and I concur in the main with his views. I 
am happy to know that only a minority of my 
brethren adopt an interpretation of the law which 
in my opinion would make eternal the bellum 
omnium contra omnes and disintegrate society so far 
as it could into individual atoms. If that were its 
intent, I should regard calling such a law regula- 
tion of commerce as a mere pretence. It would be 
an attempt to reconstruct society. I am not con- 
cerned with the wisdom of such an attempt, but I 
believe that congress was not entrusted by the 
Constitution with the power to make it and I am 
deeply persuaded that it has not tried. 


en 


WILL — EXPERT TESTIMONY — FORGED 
INSTRUMENT. 


SurroGaTe’s Court — Cayuca County, N. Y. 


In THE MATTER OF THE PROBATE OF THE LAST 
WILL AND TESTAMENT OF ALBERT G. BurRTIs, 
Deceased. 


OPINION. 


Appearances — Teller & Hunt, Auburn, for pro- 
ponent; Underwood, Storke & Seward, Auburn, 
for contestants. 


The death of Albert G. Burtis, late of the town 
of Fleming, of this county, which occurred in the 
spring of 1903, has been followed by litigation, in 
this proceeding for the probate of his alleged last 
will and testament which, I believe, stands unique 
in the history of cases of like character, at least in 
this State, not only as to the intensity of the con- 
test which has been waged, but also as to the 
peculiarity of the features and questions presented. 

Mr. Burtis died the owner of a large estate con- 
sisting of real and personal property approximating 
two hundred and fifty thousand dollars in value. 
At the time of his death, and for a number of years 
prior thereto, he lived at his country home border- 
ing on the shores of Owasco lake and known as 
Springside, and which, as the proof shows, has 
been the scene of many wine and dinner parties, 
and while in some respects living a life of seclusion, 
yet he seemed to take pleasure in entertaining his 
friends and acquaintances on various occasions, and 
did so with lavish hand. The deceased was a wid- 
ower, fifty-nine years of age, and had no children, 
and his immediate relatives are Mr. Cary S. Burtis, 
his father, and Mr. Edwin C. Burtis, his brother, 
both residing in the city of Auburn, N. Y. The 





deceased lived at Springside with only his servants 
and such of his friends as he chose to have visit 
him. His entire attention seems to have been de- 
voted to the gratifying of such pleasures and pas- 
times as his fancy dictated and his wealth permitted 
him to follow, and in later years, and down to the 
time of his death, he drank excessively, and the 
moral atmosphere, in this and other respects, at 
Springside was at low ebb. Strange stories are 
told of the doings and happenings at Springside 
during the last few years of his life. His cellars 
were stocked with wines, and Springside was the 
scene of bacchanalian revelry. An air of mystery 
surrounded the place, his servants having orders 
not to enter certain rooms, and at times to,admit 
no one to the house. His bibulous habits fre- 
quently resulted in long sprees, and his death was 


| doubtless hastened by these debauches. 


The proponent in this proceeding, Miss Elizabeth 
C. Burgess, is a young woman about twenty-two 
years of age, sustaining no blood relation whatever 
to the deceased, and lives with her mother, Mrs. 
Sarah J. Bell, in the city of Auburn, N. Y. Shortly 
after Mr. Burtis’s death, through her counsel, Miss 
Burgess presented a petition for the probate of an 
instrument in writing purporting to be a will of 
the deceased, in and. by which she was made the 
scle beneficiary of the estate and property of Mr. 
Burtis and appointed the sole executrix therein. 
The witnesses to the will are Mrs. Sarah J. Bell, 
the mother of the proponent, and Mr. John Mar- 
shall, who had the management of the decedent’s 
farm property at Springside. The deceased’s father 
and brother appeared by counsel upon the return 
of the citation issued in the proceeding and the 
witnesses to the alleged will were cross-examined 
at great length. @¢An answer to the petition for pro- 
bate was subsequently filed, containing the usual 
allegation of undue influence, incompetency, etc., 
and including the allegation that the signature to 
the will was a forgery. At first blush the allegation 
of forgery is a bold one, for the instrument is writ- 
ten upon the usual printed will form and the writ- 
ing, aside from the disputed signature and the 
names of the witnesses and their addresses, is con- 
ceded to be in the decedent’s own handwriting, 
which fact makes the claim of forgery of the signa- 
ture the more startling, and this, I believe, is one of 
the features in this case which distinguishes it 
from any of the reported cases. 

The proponent vigorously contends that the sig- 
nature is genuine and stands broadly on the propo- 
sition that the circumstances in the case support her 
position, pointing chiefly to the fact that the body 
of the will is in the decedent’s own handwriting; 
to the evidence tending to show that the decedent 
had great affection for her (in fact that she was his 
fiancee); to the proof of testamentary declarations 
by the decedent in her favor; to the fact that in 
harmony with this testamentary purpose he had 
deposited securities in his safety deposit box in- 
closed in an envelope addressed to her; and to 
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another instrument dated October 23, 1901, in the 
decedent’s handwriting, purporting to be a will in 
her favor, and which is witnessed by Mrs. Bell and 
Mrs. Helen B. Atkins, a sister of proponent, all of 
which, if unshaken, end to make proponent’s case 
strong. 

The theory of the contestants is that both wills 
(the one offered for probate and the earlier will of 
October 23, 1901), are the product of a conspiracy 
to acquire the Burtis e8tate, in which the propenent 
and her mother were the chief actors. It is claimed 
that the proponent, taking advantage of the close 
and peculiar intimacy in which she lived with the 
decedent for several years prior to his death, aided 
and inspired by her mother as the prime instigator, 
prevailed upon the decedent to draw, first the will 
of October 23, 1901, and afterwards the will of May 
26, 1902, while in a state of partial intoxication. 
Neither instrument, it is alleged, was ever executed 
by the decedent, but both were obtained by pro- 
ponent and fraudulently completed into the sem- 
blance of valid wilis, the one by a fictitious attesta- 
tion by subscribing witnesses, the other by a forgery 
of decedent’s signature. 

Considerable proof has been introduced bearing 
upon the relations existing between proponent and 
decedent. It appears that proponent became ac- 
quainted with the decedent in 1897, and from that 
time down to his death stood in very close relations 
with him and spent much of her time at Springside. 
The claim that decedent desired to marry propo- 
nent is evidently deemed by her to be important as 
bearing upon the decedent’s intentions in the dis- 
posal of his property, and upon this point I have 
examined the evidence carefully. We have Mrs. 
Bell’s testimony that the decedent in 1900 asked 
her permission to marry the pr@ponent; that she 
refused, giving as her reason that her daughter was 
too young; that this request was again made by 
decedent in roo1 and again refused for the same 
reason, and finally in 1903 she gave her consent, 
and that the decedent and proponent were engaged 
to be married at the time of his death. There is 
also evidence that the decedent expressed his de- 
sire to marry proponent to Mr. Atkins, proponent’s 
brother-in-law. In connection with this testimony 
it is necessary also to consider the character of the 
relations existing between decedent and proponent. 
Witnesses have testified as to the coming and go- 
ing, the manner of life at Springside and elsewhere, 
the persistent keeping of the proponent by the 
decedent in the background, concealed from his 
friends and visitors at Springside, instead of being 
the object of respecful social attention as ordi- 
narily would be expected to be the case, and 
to further insure the concealment of her identity, 
it appears that she adopted male attire at times, at 
any rate while at Springside. While at Mt. Clemens 
with the decedent she was introduced as his daugh- 
ter, and as such was entertained in the Meyer house- 
hold, and known as his daughter at the hotel where 
they stopped. It has seemed to me that the manner 
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and character of these relations tend to negative, 
and, in fact, are entirely repugnant, to the claim 
that decedent desired or intended to marry pro- 
ponent. There is not a single bit of written evi- 
dence tending to give credence to that theory, not 
even the briefest note written by the decedent to 
proponent, indicating his desires in this respect, 
and it is fair to assume that no such writings exist, 
else they would have appeared in evidence. An- 
other and even stronger circumstance inconsistent 
with the claim that decedent desired to marry pro- 
ponent, is the testimony of Mrs. Bell, the mother 
of proponent, that she twice refused to give dece- 
dent her permission to marry her daughter, on the 
ground that her daughter was too young. A con- 
clusion that such was the case is certainly doing 
violence to a rational idea of the fitness of things. 
If proponent was too young to marry, it would 
seem as though she were altogether too young to 
spend days and weeks at a time at Springside, under 
conditions which could not help but make an offer 
of honorable marriage welcome, and this with her 
mother’s full knowledge and consent. I repeat, it 
seems improbable to me that two offers of mar- 
riage should have been made by the decedent and 
rejected by Mrs. Bell on the ground that proponent 
was too young, as her objection becomes a mere 
travesty in‘ view of the relations existing with her 
knowledge and consent; and the inference is irresist- 
ible that the mother’s endorsement of the course’ of 
affairs was prompted by some ulterior object rather 
than by mere indifference. 

The contestants depend largely upon their evi- 
dence bearing upon the qt®stion of handwriting 
in support of their case, and:it is evidence of this 
character which makes up a large part of the 
testimony. 

Much has been said and written concerning the 
value of expert evidence, and there is a disposition 
to belittle the utility of evidence of this character. 
Of course, in cases where the handwriting or sig- 
nature of a person, since deceased, is attacked as a 
forgery, the party defending it is apt to ridicule the 
value of expert evidence, because, almost invari- 
ably, evidence of this character is the only kind 
available to the party attacking the signature. 
He often has no other means at hand to show 
to the court or jury that the signature may be 
or is a forgery; while on the other hand the 
party defending the signature usually has the 
aid of one or more witnesses to testify to the 
fact of the signing, etc. If the court were to adopt 
the view that expert evidence is of little value and 
disregard it, the party attacking the signature ordi- 
narily would have but little chance of success, and 
it would create unlimited opportunities for design- 
ing persons to forge the names of deceased persons 
to important documents and then swear it through. 
The court or jury should not ignore this class of 
evidence, but should examine it as carefully as any 
other in the case, as it may be by that evidence 
the court is able to reach a satisfactory conclusion. 
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It is urged that we will find as many experts testify- forgery is involved (Howland v. Taylor, 53 N. Y. 


ing upon one side as upon the other. 
true, and it is also true that we will find as many | 


That may be | 627). 


In the Parish will case (25 N. Y. 9), the court 


lay witnesses upon each side in litigated cases giving quotes from the opinion of Lord Brougham in the 


different versions concerning a fact or circumstance. | 
But this does not signify that the evidence of those 
witnesses must be disregarded because they dis- | 
agree. Nor is it important specially which side has | 
the greater number of expert or lay witnesses | 
sworn in his behalf. It is the nature or character | 
of the testimony given by the witness which is | 
important. In the case of expert witnesses their 
opinions are valuable only in so far as they point 
out satisfactory reasons for the ultimate conclusion 
of the witness. If the witness simply testifies that 
he believes the signature genuine or not genuine, 
as the case may be, and gives no reason for reach- 
ing his conclusion his opinion is valueless and the 
court will not consider it. If he gives reasons for 
his opinion, then it is the duty of the court to ex- 
amine into and analyze those reasons and determine 
the correctness or incorrectness of the opinion and 
not simply consider the conclusion of the witness 
alone. It might, perhaps, be expected that the 
court, in coming to a conclusion in a case of this | 
character, would first inquire into the facts and cir- 
cumstances outside of the evidence involving an 
examination of the handwriting, and endeavor to | 
ascertain whether the circumstances in connection 
with the history of the will propounded, its alleged 
execution, etc., were free from suspicion or not, | 
and then regulate, in,accordance herewith, the de- | 
gree of weight to be given to that part of the evi- 
dence bearing upon ‘the question of forgery. In 
other words, that the question of forgery should be 
secondarily considered in connection with the other | 
facts in the case. | 


In the case at bar, however, there stands out a/| 
piece of evidence which proponent must explain, ! 
if possible, before probate is granted, and which at 
once demands an equal, if not greater, consideration 
of the evidence bearing upon the question of for- 
gery. I refer to the physical evidence furnished 
by the disputed signature itself. A mere inspection 
of this signature will satisfy the most careless ob- 
server that it needs an explanation, and when the 





signature is analyzed and the proper tests applied | 


this explanation becomes imperative. In this con- 
nection it may be proper to consider proponent’s 
claim that the contestant’s have the burden of prov- 
ing forgery to the exclusion of every other reason- 
able hypothesis before it can be held by the court 
to be established, claming that the same rule ap- 
plies in this case as in a criminal prosecution of a 
person for the crime of forgery. I believe the rule 
to be otherwise, at any rate in probate cases, and 
that throughout the trial the proponent must sustain 
the burden of proving all the essential require- 
ments. Even though the issue of forgery is not 
raised the proponent must, nevertheless, prove that 
the decedent signed the instrument propounded, 
and the rule is not different where -the issue of 





case of Panton v. Williams (2 Curt. [Ecc. Reps.] 
530). In the English case the will was contested 
on the ground of forgery. The prerogative court 
admitted the will to probate “‘ with great doubt and 
difficulty ”’ because, as the court said, the witnesses 
were “consistent throughout and adhered to the 
story originally told.” On appeal this decision was 
reversed, where it was said that the mind of the 
court must not be left in doubt; that no duty was 
cast on the court to strain after probate; that incon- 
sistencies in contestant’s case were much less 
material than inconsistencies in the proponent’s 
case, and that grave suspicion rested upon the ma- 
terial parts of the case. 

In the Parish will case, the court further says, at 
page 34: “It seems to us that these cases fully 
establish the following propositions: 

“First. That in all cases the party propounding 
the will is bound to prove to the satisfaction of the 
court that the paper in question does declare the 
will of the deceased, and that the supposed testator 
was at the time of making and publishing the docu- 


_ment of sound and disposing mind and memory. 


“Second. That this burden is not shifted during 


| the progress cf the trial and is not removed by 
| proof of the factum of the will. 


“Third. That if, upon a careful and accurate 


| consideration of all the evidence on both sides, the 


conscience of the court is not judicially satisfied 
that the paper in question does contain the last 
will of the deceased, the court is bound to pro- 
nounce its opinign that the instrument is not en- 


| titled to probate. 


“VFoum. ©“ = * 


“Fifth. That it is not the duty of the court to 
strain after probate, nor in any case to grant it 
where grave doubts remain unremoved and great 
difficulties oppose themselves to so doing. 


“Sixth. That the heirs of a deceased person can 
rest securely upon the statute of descent and distri- 
bution, and that the rights thus secured to them 
can only be divested by those claiming under a will 
and in hostility to them by showing that the will 
was executed with the formalities required by law 
and by a testator possessing a sound and disposing 
mind and memory.” This doctrine was again ap- 
plied in Tarrant v. Ware (25 N. Y. 425). 

The fact that the body of the will is in the dece- 
dent’s own handwriting affords no presumption that 
he signed the will. The legislature has thrown such 


safeguards around making and executing a will 
that no matter what may have been the early Eng- 
lish rule, it is now required that the testator shall 
subscribe his name in the presence of at least two 
witnesses or acknowledge the signature to them, 
and the proponent must prove this fact, even though 
the instrument is all in the testator’s own handwrit- 
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ing. The fact that the body of the will is in the 
decedent’s handwriting is useful in several respects 
after the due execution of the will is established; 
but it is not proof in any way of due execution. 

Turning ‘now to the disputed signature, we find 
on inspection that it is quite unlike the decedent’s 
usual style of writing. It is admitted by most of 
proponent’s own witnesses that the signature is un- 
usual. As already stated, the body of the will, 
including the decedent’s name near the top, is in 
his own usual free, rapid and easy style of writing, 
while the disputed signature has a heavy, labored, 
wavering appearance, as though carefully and 
slowly written, and, as many of the proponent’s wit- 
nesses have said, requires an @xplanation. The 
signature, on its face, independent of any other 
consideration is, without any question, suspicious. 
Even when considering the signature in the most 
favorable light in connection with the other evi- 
dence in the case, tending to show that the dece- 
dent intended to make testamentary provision for 
the proponent, it nevertheless stands out as a silent, 
emphatic denial of genuineness. A person may 
write poorly at times, when his signature does not 
resemble his usual style of writing, perhaps, but 
there is a built up, mechanical appearance of this 
disputed signature which even a most liberal con- 
sideration cannot disregard. The suggestion of- 
fered by proponent that men in signing important 
documents like a will, etc., are apt to use more care 
in signing their names has no application whatever 
to the decedent’s habit in this regard, for we find 
that his signatures to the will of October 23, 1901, 
and a still earlier will in favor of his cousin, Mrs. 
Scott, are written in his usual bold, rapid and easy 
style. 

A vast amount of expert evidence has been ad- 
duced in this case bearing upor the disputed sig- 
nature. The signature has been subjected to a most 
searching examination and analysis by witnesses 
called for that purpose; all of the tests known in this 
line of investigation have been applied, and an 
exhaustive exposition of every feaure of the sig- 
nature, however minute or apparently insignificant, 
has been submitted to the court. 

An injustice might, perhaps, be done to predicate 
a forgery upon this class of evidence alone; and in 
this connection I have, with careful attention, read 
the opinion of the learned surrogate of New York 
county in the Taylor will case (10 Abb. N. S. 300), 
discussing the value of evidence of this character. 
But there appears in the case at bar a silent, con- 
vincing piece of evidence furnished by the will 
itself which, independently of the expert evidence, 
establishes beyond any reasonable doubt that the 
signature to the will propounded was not written by 
the decedent. I refer to the startling physical evi- 
dence which is disclosed when the disputed signa- 
ture and the genuine signature at the top of the will 
are superimposed. Upon a careful inspection of 
these two signatures it will be found that they co- 
incide almost exactly —in other words, if we place 





the disputed signature over the genuine signature 
near the top of the will and hold them up to the, 
light it is difficult to locate any of the genuine sig- 
nature underneath, for the reason that they super- 
impose with such remarkabie exactitude. True, 
there are slight departures occasionally from the 
model, but these variations are only in the detail 
of certain lines—the whole of the disputed sig- 
nature being structurally the same as the other and 
occupying the same physical field. Indeed, it may 
fairly be said that these very departures tend to 
indicate the process which has produced the sig- 
nature, for it will be noticed that after each depart- 
ure, the line of the disputed signature immediately 
returns to the line of the model — showing con- 
clusively, as I think, that there was a model which 
was steadily operating as a guide to the writer’s 
hand. This coincidence of a disputed signature 
with a genuine one when superimposed against the 
light has long been held by the courts to be proof 
of simulation. As the Appellate Division of the 
Supreme Court says, in the Rice will case, it does 
not need the testimony of experts to demonstrate 
that the disputed signature is a tracing from the 
genuine. 

The Rice will was contested in the New York 
county Surrogate’s Court on the ground of forgery. 
The name of the decedent, William Rice, had been 
signed at the bottom of each of the four pages, and 
the will was denied probate on the ground that the 
signatures were tracings from an original. The 
Appellate. Division, in sustaining the decision of the 
surrogate, comments upon «the evidence on this 
point as follows: “It may not, however, be out of 
place to call attention to one piece of evidence bear- 
ing on this subject. The name of William M. Rice 
appears four times upon the alleged will of 1900, 
and upon a critical examination of these four sig- 
natures it will be found that they correspond almost 
exactly —a coincidence which could not possibly 
happen in the case of four genuine signatures of a 
person upward of eighty years of age, and for this 
reason does not need the testimony of experts to 
demonstrate that these signatures were not genuine, 
but tracings. The resemblance in each is so strik-. 
ing that it cannot help but be observed upon a bare 
inspection, and if a measurement be made from any 
given point in one, it will be found to correspond 
to the merest fraction of an inch in the other; in 
other words, each signature will superimpose the 
other —a similarity which does not appear in the 
concededly genuine signatures introduced in evi- 
dence and which from the very nature of things 
could not occur. This fact, taken in connection 
with the other evidence bearing upon the same sub- 
ject, is of such a character as to irresistibly lead to 
the conclusion that had the testimony which was 
stricken out remained in, the surrogate’s conclusion 
would have been the same and, therefore, the error 
was entirely immaterial and could not by any pos- 
sibility have injured the appellant ” (Matter of Rice, 
81 App. Div. 223). 
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The same rule is applied in cases where the 
‘coincidences is between a single signature and the 
model from which it was drawn (Hunt v. Lawless, 
7 Abb. N. C. 113, aff. 15 J. & S. 540; Abb. Trial 
Brief, 2d Ed. 406; Rogers Expert Testimony, 2d 
Ed. 292; Matter of Koch, to2 St. Rep. 375). 

Such a doctrine is not at all unreasonable; on 
the contrary it is strictly in conformity with human 


experience. It is a common occurrence in the | 
speech of people to hear the expression that “no- | 
body ever writes twice alike.” And that belief has 


become so well established that when we find a 
genuine signature which coincides with the disputed 
signature .there is but one inference to be drawn, 


namely, that the one is a tracing from the other. | 


In the Rice case the court did not have before it 
the original models from which the signatures were 
traced, and came to the conclusion that the four 


signatures were traced from some unknown genuine 


signature from the fact that they all practically 
coincided. In the case at bar, however, we have 
the model before us, the genuine signature near the 
top of the will. We have, therefore, in the case at 
bar, a surer test of the method of production than 
existed in the Rice case. With both the model and 
the copy before us we can, by simply comparing the 
two, follow each stage in the process, and determine 
with practical certainty whether one has been traced 
from the other. 

Another point, also apparent from inspection, 
and which is strongly suggestive in this connection, 
is the fact that the signature has the appearance of 
being tilted up to the left, as though made from a 
copy which was not laid straight on the printed line. 


In other words, the signature starts in at a point | 
somewhat above the printed line and then follows | 
an imaginary line which gradually approaches the | 


printed line until they meet at or near the end of 
the signature. 

Coupled with this physical evidence furnished by 
the will itself is the significant fact that fifteen out 
of seventeen friends and acquaintances of the dece- 
dent who were familiar With his handwriting, and 
who were called as witnesses on both sides, have 
testified that they believed the signature a forgery. 
These witnesses include the various bank officers 
where decedent was a depositor, his personal coun- 
sel and real estate representatives in New York city, 
and his personal friends and acquaintances who had 
been his correspondents. The evidence of this class 
of witnesses is ordinarily more convincing than the 
other opinion evidence in the case. These witnesses 
testified from a knowledge acquired by familiarity 
with the decedent’s handwriting, and therefore stand 
on a different footing from the expert witnesses. 

The evidence offered by proponent in defense of 
the signature does not overcome or explain this 
convincing proof of simulation. Indeed it may be 
said of that evidence as a whole, that it contains 
much that is confirmatory of the contestants’ 
theory. Every one of proponent’s professional ex- 
perts has, 1 believe, used language indicating that 


he found difficulties in the signature, while counsel 
himself feit constrained to admit in his opening 
that it was not claimed that the signature is free 
from peculiarities that attract attention and may 
be suspicious. 

Proponent’s expert, Mann, said-that at first ex- 
amination the signature seemed to him “ doubtful 
|and suspicious.” Proponent’s expert, Amsden, when 





| first consulted, noticed “a sort of wavering” in the 
signature and asked if it had been written upon a 
|rough surface. This witness asked to be excused 
from giving his reasons for his opinion that the 
| signature was genuine. Proponent’s expert, Rath- 
| bun, could only account for the “trembly” char- 
| acter of the signature upon the theory of its having 
been written on a rough surface. Proponent’s ex- 
| pert, Frazer, finally came to the conclusion that the 
| signature was genunine, but added, “I must say, 
to be perfectly frank, that 1 was astonished that I 
| did come to it.” 
|  Proponent’s expert, Hamilton, devoted several 
| months to the examination of the unusual features 
jin the signature before reaching an explanation of 
|them satisfactory to himself. He finally settled 
, down upon the theory, and attempted to prove in 
i emgeen of the unnatural appearance and quality 
of the signature, that it was impossible to produce 
‘it except with a particular pen (found in the Bell 
| household), having one broken nib, moving slowly, 
at a specified angle, over a surface having the pre- 
cise number of corrugations appearing upon a cer- 
| tain book cover (also produced from the Bell house- 
hold), and by the use of an impure and viscid ink 
| (similar to an ink found in the same house). 

In passing, I may say that the Hamilton theory 
of the production of the signature does not seem 
to me natural or reasonable. I think an inspection 
of the signature disproves the theory of a pen with 
a broken nib, as the tracks made by the separate 
nibs are both plainly visible in many of the down- 
ward strokes. If all the lines running in the same 
direction in the disputed signature contained wavers 
of the same size and character, there would be more 
reason in the suggestion that the name was written 
over a book with a corrugated cover, but there 
appear wavers in certain lines (which may, perhaps, 
correspond in measurement to the book corruga- 
tions), while in other lines running in exactly the 
same direction and indicating the same weight of 
stroke, such wavers are either entirely absent or 
are of different proportions. 

Other features of Hamilton’s testimony will be 
referred to later. I have mentioned his general 
theory at this point merely to show that to him, as 
to his associate experts, the signature has pre- 
sented serious difficulties, and that in his case an 
explanation of these difficulties has been a peculiarly 
laborious, and, as it seems to me, unsatisfactory 
process. 

The testimony of the bank clerks and officials 
who are unfamiliar with decedent’s handwriting, 
called by proponent to testify to the genuineness of 
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the signature, is of little or no value. Their testi- 
mony consists practically of a bare expression of 
opinion and no more. As before observed, the 
opinion of witnesses testifying as experts, unless 


supported by intelligent reasons, is of little weight. | 


Proponent has also put in evidence the results 
of an investigation and search by her leading expert, 
through about fourteen hundred genuine signatures 
of the decedent, in evidence, for features in those 
genuine signatures which are similar to features 
appearing in the disputed signature, with a view of 
showing that the disputed signature contains the 
usual number of-decedent’s handwriting character- 
istics. The result of this work has been classified 
under different headings and appears in the Shape 
of a great mass of figures, tables, charts, etc., the 
purport of which is to show that the disputed sig- 
nature contains more features or characteristics of 
the decedent than any other signature he ever wrote. 
I cannot see that this method of investigation is of 
the slightest value. If the signature is a forgery, 
it must go without saying that it will be very apt 
to contain many features which resemble closely 
the decedent’s habits of writing, because the forger 
is endeavoring to simulate as nearly as possible the 
decedent’s genuine handwriting, and it would be 
strange indeed if he did not successfully produce 
many of the decedent’s characteristics, depending 
more or less, of course, upon his skill. These tables 
and charts "pointing out the instances in which cer- 
tain features in the disputed signature correspond 
with features in the genuine are useful only in 
determining that the copyist was more or less skill- 
ful, and this must be especially true in a case of 
tracing. Moreover, these tables are shown to be so 
inaccurate, both in classification of features and in 
mathematical computation, that they would be an 
unreliable guide even if the theory upon which they 
were based were correct. 

The serration theory, also advanced by proponent, 
is a method of assuming to identify a person’s hand- 
writing by the number of minute abrasions, called 
serrations, which appear on the edges of the lines. 
This theory is of such doubtful utility that even its 
author has not full confidence in it, and needs no 
extended discussion. 

In the body of the will appear the words “I 
give,” interlined in the decedent’s handwriting, and 


nature being written with the same kind of ink, 
| that the further inference would follow that he 
wrote that signature. There would be force to this 
suggestion, perhaps, if it were not for the fact that 
the interlined words, “I give,” are plainly in the 
decedent’s handwriting, in his usual free, careless 
style, and free from the halting, wavering lines that 
appear in the disputed signature, and are lighter 
and finer than the lines in the disputed signature. 
It appears improbable that the same hand wrote 
the two writings, their difference in quality and 
character being apparent upon inspection. It also 
appears that decedent had both kinds of ink at his 
house. Mrs. Bell aiso testified that the will was 
all drawn and filled in when it is alleged the dece- 
dent came to her house to execute it. There is, 
therefore, nothing in the evidence to support propo- 
nent’s theory regarding the interlined words. 
Upon the evidence thus far considered, I see no 
escape from the conclusion that the disputed sig- 
nature is a forgery. As to the method of its pro- 
duction, I am of the opinion that it was copied, by 
the process of double tracing or tracing one point 
| removed, from the name at the top of the will. In 
| this process a copy of the genuine writing is first 
| made, and from that copy the forced signature is 
traced. This is the only available method of trac- 
|ing where the model and the forgery are to appear 
on the same page in the position they occupy here. 
| I have already referred to the fact that the left end 
| of the disputed signature is tilted up from the 
| printed line, as though the copy had not been laid 
| straight under the paper, or had slipped after being 
| placed in position. This and the slight variances 
| in detail from the model are easily accounted for 
| by the difficulties of the method of tracing employed, 
| if not by the lack of skill of the operator. 
| The coincidence between the two signatures in 
_all matters of substance is well shown in the com- 
| posite photograph, Exhibit 177, and is nowhere de- 
| nied. Indeed, proponent has herself given in evi- 
| dence a series of measurements which satisfactorily 
| prove the identity of the two signatures. On the 
other hand, it clearly appears that nothing approach- 
| ing this identity is to be found in any two genuine 
signatures of the decedent in evidence. The sig- 
| nificance of this identity as evidence of tracing has 
| been pointed out by the contestants’ experts — al- 





proponent has shown that these two words, the dis- | though as I read the opinions in the Rice and Hunt 
puted signature and the signatures of the witnesses, cases (supra), and as common sense suggests, such 
Sarah J. Bell and John Marshall, are written with | evidence does not need the evidence of experts to 
the same kind of ink, namely, logwood ink, while | explain it, and if the identity exists courts have 
the rest of the will is written with another kind of| uniformly held it to be evidence of forgery. 
ink, called iron ink. | Whether in a given case it does or does not exist, 
It is urged that inasmuch as these interlined | is usually a fact ascertainable by the court or jury 
words, “I give,” concededly in decedent’s hand- | from mere inspection and comparison. 
writing, and the disputed signature are all in the | After reaching the conclusion that the signature 
same kind of ink and different from the body of | to the will offered for probate was not made or 
the will, the inference is that the decedent wrote | authorized by the decedent, the discussion might 
this interlineation while at Mrs. Bell’s house, where | naturally end here but for the fact that this will is 
it is claimed the will was signed by decedent and | closely connected by the evidence with an earlier 
subscribed by the witnesses, and the disputed sig-' paper described as the will of October 23, 1901, the 
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history of which, because of that connection, it now 
becomes necessary to examine. This earlier will 
has been pressed upon my attention by both sides. 
The proponent relies upon it to show testamentary 
intent. The contestants point to it as evidence of 
conspiracy in view of the circumstances leading up 
to and surrounding its production. Like the will 
offered for probate, it purports to give the entire 
estate to the proponent. It is in decedent’s hand- 
writing, was confessedly signed by him, and the 
names of Sarah J. Bell and Helen Burgess Atkins, 
proponent’s mother and sister, appear upon it as 
witnesses. If this paper is what it purports to be, 
it is strong evidence in support of the proponent’s 
case. If it is not genuine, it is an important link 
in the chain of evidence sustaining the contestants’ 
theory of a conspiracy to obtain decedent’s prop- 
erty. 

It appears, without dispute, that during the last 
six years of decedent’s life the proponent made fre- 
quent visits to Springside, where she often remained 
for weeks at a time. It appears that she frequently 
went back and forth at night or early in the morn- 
ing, ordinarily on bicycle or on foot. She was not 
introduced to the decedent’s other guests at Spring- 
side, but remained in seclusion in the upper rooms 
of the house. In order to better conceal her iden- 
tity it appears that she frequently wore male 
attire, and the servants, excepting, perhaps, 
Edward Nino, were not permitted to enter 
her rooms. After a time she began to as- 
sist decedent in his correspondence and in 
other matters requiring clerical assistance. The 
decedent apparently became very fond of her, and 
it would seem that she gradually acquired consid- 
erable influence over him. He was liberal in pro- 
viding for her support and education in various 
ways. There is also much evidence of the purpose 
on his part to make substantial pecuniary provision 
for her in some form —although I think he was 
opposed to making that provision by will. It is 
quite clear that the proponent’s visits at Springside 
were known to her mother and that they met with 
no objection or criticism from her. In fact, Mrs. 
Bell testified that she herself visited Springside upon 
several occasions on her daughter’s invitation. 
From these visits, if from no other source, the con- 
ditions existing at Springside were made known to 
proponent’s mother. She must also have known of 
her daughter’s four months’ visit to Mt. Clemens 
in decedent’s company during the winter of 1900-01 
already referred to. 

It also appears, without dispute, that the pro- 
ponent’s relation to decedent and the disposition 
to be made by him of his property, were from an 
early date subjects of discussion between the pro- 
ponent and her mother, and that this question was 
a matter of apparent concern to the proponent and 
her mother, there being numerous instances related 
in which this subject was discussed by them. As 
late as October, 1902 (five months after the date 
of the will offered for probate) Edward Nino testi- 





fied that the proponent asked him if the decedent 
intended to leave his property to Mrs. Scott. 
Finally, in May, 1903, after the death of the dece- 
dent, and before his funeral, the proponent, acting 
under her mother’s advice, went to Mrs. Scott and 
demanded of her a package of securities, which she 
and her mother apparently understood had been 
left for her by the decedent among his papers, to 
which it was assumed Mrs. Scott would have access, 
a course which would be unlikely if the proponent 
already had in her possession a valid will giving 
her the entire estate. None of these conversations 
or transactions showing the attitude of the pro- 
ponent and her mother toward the decedent is de- 
nied, and in view of this I see no reason to doubt 
either the fact of their occurrence or the purpose 
which they disclose, tending to corroborate the con- 
testants’ theory, and indicating an entire indiffer- 
ence, particularly on the part of proponent’s 
mother, to the reproach and injury which the 
daughter was bound to suffer in execution of this 
purpose. 

On October 23, 1901, the date of the first will, 
proponent’s visits to Springside had continued up- 
wards of four years. It appears that various prom- 
ises of gifts had been made to her by decedent, but 
nothing very tangible had been done to make them 
effective. The package of securities already referred 
to, although apparently marked with her name 
some time during the year 1900, remained in dece- 
dent’s possession and under his control. Mrs. Scott 
was still decedent’s sole legatee under the will of 
August 26, 18909. A few days prior to October 23, 
1901, decedent wrote to proponent, asking her to 
come to Springside, and referred to some jewelry 
in his safe as an inducement to her to come. She 
came and found the decedent starting on one of hi§ 
sprees. It appears that she complained of it to Ed- 
ward Nino, saying that she did not come back to 
nurse the decedent, that “he would have awful 
sickness so she would have to take care of him.” 

The testimony of Edward Nino, if true, gives the 
history of the origin and production of the alleged 
will of October 23, 1901. He testified that on the 
evening of October 23, 1901, the decedent, pro- 
ponent and himself were alone in the decedent’s 
apartments at Springside; that the decedent had 
been drinking and that he “felt so good in a 
frolic;” that he called to Nino to bring a lamp to 
his table, saying, “I only live another night and 
I want to write a few lines:” that the decedent took 
a pad of paper from the drawer and drew up and 
signed the paper described as the will of October 
23, 1901; that no other person was present during 
the evening and no one signed the paper as a wit- 
ness at that time. This was betweerr nine and ten 
o'clock. Nino further testified that soon after the 
paper was finished he undressed the decedent and 
put him to bed, and that the paper was left lying on 
the table and that it was gone in the morning. He 
also testified that he never saw it again until it 
was shown him upon the witness stand at the trial, 
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when he identified it as the paper drawn on that 
occasion. This instrument, when produced at the 
trial, bore the names of Sarah J. Bell and Helen 
Burgess Atkins written under he word “ Wit- 
nesses.” This evidence of Nino on this point is 
corroborated in several ways. First, it is evident 
that the decedent was on one of his sprees on that 
occasion, for a few days later, on October 29, he 
collapsed physically, as the result of his continued 
drinking, and Dr. Brown was called to attend him. 
Secondly, the paper itself (aside from the names 
of the witnesses) is in conformity with the descrip- 
tion given by Nino of the paper drawn at Spring- 
side on the night of October 23. It is also con- 
ceded that the paper has been in the possession of 
proponent ever since its date. The two witnesses 
testified that on that night, “after dark,” the dece- 
dent came to the Bell house and that they there 
witnessed the paper in the presence of the decedent 
and of proponent. Mrs. Bell testified that the paper 
was all drawn but the signature when the decedent 
brought it to the house, and that he signed it there 
in her presence. I may say further, in passing, that 
I think the paper itself convicts the witness of error 
upon this point. It is quite obvious that so much 
of the paper as is in the decedent’s handwriting, in- 
cluding the signature and the word “ witnesses,” was 
all written in one ink and atone sitting. It is equally 
apparent, I think, that the names of the witnesses 
were written in a different ink. In this respect, as 
already noticed, the paper itself corroborates the 
testimony of Nino that the entire writing, except- 
ing the witnesses’ names, was done at one time and 
place. 
the Befl house, is indicated both by Mrs. Bell’s own 
testimony and by the word “Springside” written 
at the top of the page. 

But beyond all this, I am constrained to believe, 
that the evidence further shows that Helen Atkins, 
the other witness to this paper, was not in Auburn 
at or near the date of its»alleged execution, but 
was then in Chicago, where she was living with her 
husband and infant child. The evidence upon this 
point is voluminous and conflicting, but I believe 
if carefully examined will remove any doubt as to 
the truth in the matter. It is conceded that Mrs. 
Atkins, who was married in June, 1900, went to 
Chicago to live about September 1, 1901, and that 
from October nineteenth of that year until some 
time in April, 1902, her home was in the Wadeford 
apartment house, at No. 15 Elaine place in that city. 
It is also conceded that in April, 1902, she returned 
to Auburn, where she remained several months at 
her mother’s house. In addition to this visit she 
testified that she came to Auburn about October 22, 
1901, with her infant child, returning about October 
twenty-eighth. It was during this visit, she testified, 
that the first will was witnessed. »A number of wit- 
nesses have testified that they saw Mrs. Atkins in 
Auburn at or about the time in question. Most of 
these witnesses, I believe, gave their testimony in 
good faith: but the evidence as a whole, including 
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some very significant proof furnished by Mrs. At- 
kins and her husband, convinces me that she could 
not have been in Auburn then, and that these wit- 
nesses have made a not uncommon mistake of en- 
deavoring to fix the date of a past event without 
accurate data. 

It is easier to explain how such witnesses, in 
trying to fix the date of a casual meeting with an 
acquaintance, occurring eighteen months to three 
years before the trial, might honestly confuse Octo- 
ber, 1901, with October, 1900, or with April, 1902, 
than it is to escape certain definite and precise 
evidence, oral and documentary, which locates Mrs. 
Atkins in Chicago at the time in question. This 
evidence comes from four independent sources, and 
is of such character as to force conviction of the 
truth in the matter. First, Mrs. Smith, widow of 
the Atkins’s Chicago physician, who produced her 
khushand’s visiting list showing almost daily visits 
to the Atkins family at their rooms in the Wade- 
ford flats during the time Mrs. Atkins claimed to 
be in Auburn with her infant child; who testified 
that she personally drove with her husband on 
some visits, and that she was present when David 
F. Atkins settled the account for them. Second, 
Mrs. McDonald, cccupant of a neighboring flat in 
the Wadeford building, who became acquainted with 
Mrs. Atkins soon after she moved in on October 
nineteenth, testified that she saw Mrs. Atkins al- 
most daily until the following April; knew that Mrs. 
Atkins’s baby was very ill, and that the doctor was 
making frequent visits during the disputed period. 
Third, Bessie Hancock. a young woman, maid to 


That this place was Springside, and not in| Mrs. McDonald, who stayed with Mrs. Atkins on 


two successive nights in October, 1901, when Mr. 
Atkins was on a business trip to Nebraska City, 
and who testified that the rooms were still in con- 


‘fusion from the recent moving, and that the child 


was so ill that Mrs. Atkins was up with him during 
most of the night. Fourth, admissions by both Mr. 
and Mrs. Atkins that the child was so ill in October, 
1901, that Dr. Smith made “three or four” visits 
to him between October nineteenth (when they 
moved into the flat) and October twenty-first (the 
date of Mrs. Atkins’s alleged departure for Auburn), 
and that Mrs. McDonald’s maid did stay two suc- 
cessive nights with Mrs. Atkins soon after they 
moved into the flat, while her husband was away 
on business. Other testimony given by the Atkins 
point to the fact, 1 think, that the time when the 
maid stayed with Mrs. Atkins was while Mr. Atkins 
was gone to Nebraska City. It is conceded that 
this trip involved the nights of October twenty- 
fourth and twenty-fifth, and it would seem that 
Mrs. Atkins is conclusively shown to have been in 
Chicago in attendance upon her sick child on two 
of the nights when she claims to have been in 
Auburn. 

In the evidence furnished by the Atkins should 
also be noticed certain entries in the expense ac- 
count of David F. Atkins. Some of these entries 
plainly show that they have been written over 
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erasures, and while this may not be conclusive, or 
might, perhaps, be explained, nevertheless, no satis- 
factory explanation was given, and there are other 
entries which show the purchase of articles, includ- 
ing medicine and household articles, tending to 
confirm the theory of the child’s illness and of Mrs. 
Atkins’s presence in Chicago on the dates named; 
a conclusion which I feel constrained to reach. 

If Mrs. Atkins was in Chicago and the decedent 
and proponent at Springside on October 23, 1901, 
of course, the testimony of Mrs. Bell and Mrs. 
Atkins concerning the execution of the will of that 
date at the Bell house cannot be true, and the pres- 
ence of the paper itself in the case, instead of being 
evidence of the testator’s purpose, inveighs strongly 
against the proponent’s case. If this conclusion is 
correct, its importance to the history of the case 
cannot be misunderstood. It stamps the motives 
and conduct of the parties most interested in the 
will offered for probate, and prepares the mind for 
the conclusion, already reached by an independent 
process, that the signature to that instrument is a 
forgery. It tends to explain the origin of that in- 
strument without intent to execute it on the part 
of the decedent, while the mere existence of the sec- 
ond will would signify that the decedent did not 
deem or consider that the first will was in force or 
effect. 

Assuming the honest execution of the will of 
October 23, 1901, there was no reason for making, 
or even drafting, the will of May 26, 1902; accord- 
ing to proponent’s theory the existence of the earlier 
will was known to her and the will itself was in her 
possession. The two instruments are precisely 
identical in legal effect. They are dated only six 
months apart. If the first one was valid there was 
no occasion for the second, and it is hardly probable 
either that the proponent should have suggested or 
that the decedent should have drafted the sec- 
ond will if the first had been actually and honestly 
executed. 

With the knowledge of the type of man decedent 
was, it is not necessary to determine whether or 
not he had any notion of executing the last will. 
He was almost constantly under a greater or lesser 
exhilaration of drink, and the evidence shows that 
he was lavish, in promises, as to the disposition of 
portions of his property to different persons, and 
which promises he does not seem to have ever 
carried out. It may be that when the last will was 
written there was an indefinite purpose on the part 
of the decedent to execute it—a purpose which 
was abandoned upon later reflection. On the other 
hand, it may be that the decedent never intended 
to execute the will at all. Either view is not in- 
consistent with the claim of forgery. These are 
questions which I do not deem it material to de- 
cide. I am satisfied, first, that the signature to the 
will offered for probate is not genuine, and, second, 
that the conduct of proponent and her mother for 
nearly five years prior to its date indicate a plan 
o1 conspiracy of which forgery is a natural result. 





Beyond that it is not necessary to go. Nor have 
the attitude and appearance of the parties most in- 
terested tended to allay the suspicions created by the 
evidence. There have been some facts in the case 
necessarily within the knowledge of proponent 
affecting her reputation and pecuniary interest, as 
to which she would have been competent to testify. 
The fact that she has seen fit not to go upon the 
stand and do this necessarily creates the unfavor- 
able inference which the rules of law and of common 
sense both impute to such silence. 

The appearance of proponent’s mother and sister 
as witnesses was not favorable to a belief of the 
truth of their testimony, while the other subscribing 
witness, Marshall, seems to have, made many state- 
ments regarding the will of May 26, 1902, which are 
conflicting with his testimony, and his value as a 
witness is consequently materially impaired. Such 
of these statements as occurred before the trial were 
made to men whose standing and integrity have 
not been questioned. 

As to the declarations of the decedent concerning 
the disposition of his property, and upon which 
proponent places much stress, counsel for pro- 
ponent has stated ‘the rule correctly that such 
declarations are of doubtful value. They cannot be 
accepted as controlling proof of the fact which they 
purport to recite. The narrative of the witness of 
his conversation with a person since deceased is 
termed in justice the weakest of all evidence. He 
testifies without any possibility of resentment by 
the person whose alleged statements he repeats. 
Testimony as to declarations of a deceased person 
should undoubtedly be disregarded upon the least 
conflict with the probabilities of the case. This 
does not necessarily imply that the witness relating 
the declarations is testifying falsely; but, either from 
lack of memory or misunderstanding, he may be 
giving an entirely erroneous construction to the 
declarations. So that when this testimony con- 
flicts, as it does in this case, with stronger and 
more convincing evidence, direct or circumstantial, 
the court must disregard it. The testimony as to 
decedent’s declarations, given by the witness Fan- 
ning, well illustrates the usefulness of this principle. 
This witness may have confused his own ideas of 
what the decedent ought to do for the proponent 
with the decedent’s various alternative plans upon 
that subject. Besides there seems to be some con- 
flict between his testimony upon the stand and his 
version of these declarations given by him to the 
witness Seward. Indeed, considering those declara- 
tions as a whole, they seem to show a rather insist- 
ent purpose to provide for proponent by securities 
or notes rather than by will; and this view is greatly 
strengthened by the existence of the note for ten 
thousand dollars, made in February, 1903, and de- 
livered to proponent several months after the date 
of the will propounded. 

It seems that there was some conversation be- 
tween the decedent and the witness Fanning on 
this subject as early as the year 1899, and they had 
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a number of conversations about it afterwards. The 
gist of these conversations was, I think, that the 
decedent desired to provide for the proponent 
cither by a gift of stocks, or by notes, rather than 
by will, and in accordance with that purpose there 
was found in his box at the Fay bank a package 
of securities marked with the proponent’s name. 
I have already referred to the fact that the pro- 
ponent, upon her mother’s advice, demanded these 
securities of Mrs. Scott after the decedent’s death 
and before his funeral, and the evidence shows that 
within a day or two of this demand the witness 
Marshall made a statement that the proponent was 
well provided for, explaining that in case of dece- 
dent’s death she was to go to Mrs. Scott for a pack- 
age of securities which the decedent left for her. 
It is clear, therefore, that the decedent, at one time, 
entertained the idea of making the provision by gift 
of stocks. The testimony of Fanning indicates that 
the decedent held to this plan with some firmness, 
while the proponent, Mrs. Bell and Marshall all 
apparently expected, down to the time of decedent’s 
death, at least, that the plan was to be carried out. 
They also seemed to understand, that Mrs. Scott 
was to represent decedent’s estate. In fact, she was 
the sole beneficiary and executrix under the will of 
August 26, 1899, already referred to. The propo- 
nent did not succeed in getting possession of the 
securities and subsequently placed the two wills in 
the possession of her counsel, who afterwards of- 
fered the later will for probate in this proceeding. 

But these are not the only provisions which the 
proponent claims the decedent made for hér. She 
also claims to hold two notes made by him, one for 
$1,000, dated May 12, 1899, and the other for 
$10,000, dated February 24, 1903, already referred to. 
The proponent declined to produce the notes at the 
trial, although requested to do so by the contest- 
ants, but she conceded the dates and amounts. It 
seems reasonably certain that the decedent intended 
to provide for the proponent by gift of stocks or 
notes or both. At any rate, the gift of the last note 
in February, 1903, is strongly suggestive that he did 
not understand or intend that she was already in 
possession of a valid will made nine months before, 
giving her his entire property. 

I have not been unmindful of the suggestion of 
counsel that the court should hesitate before pro- 
nouncing against the genuineness of the signature, 
as it would impute to some person (presumably 
some of the interested parties) the commission of 
the crime of forgery, and the task of reviewing and 
considering this case has been an unpleasant one 
in this regard because this question was necessarily 
feremost. But this question, like any other, must 
be determined in accordance with the evidence; and 
I think there is no possible view of that evidence 
which brings the proponent’s case within the decis- 
ions and statutes of this State in probate cases. 
Thus, in Tarrant v. Ware (supra), the Court of 
Appeals stated the rule as follows (although ad- 
mitting the will to probate): “If, on examining all 














the witnesses, and considering the attending cir- 
cumstances, a reasonable doubt remains whether 
one or more of the directions of the statute have 
not been omitted, probate must be denied, although 
it may be probable that the paper expresses the 
testator’s intention.” And in Holland v. Taylor 
(supra), which, like this, was a case of forgery, the 
same court held that “if the proof comes short of 
conviction, probate must be denied.” In the latter 
case the decree of the Surrogate’s Court admitting 
the will to probate was reversed by the Court of 
Appeals on the ground that while the evidence was 
not sufficient to satisfy the court that the will was 
a forgery, it was not, on the other hand, sufficient 
to convince the court of its genuineness. 

The same principle is incorporated in our statutes: 
“Before admitting the will to probate, the surro- 
gae must inquire particularly into all the facts and 
circumstances, and must be satisfied with the genu- 
ineness of the will, and the validity of its execu- 
tion” (Sec. 2622, Code of Civil Procedure). 

To grant a decree admitting the will to probate 
in this case would be a violation of this rule, in 
view of the conclusions which I have been com- 
pelled to draw from the evidence and in view of 
the several suspicious circumstances to which I 
have referred. ° 

I have, perhaps, expressed my views more at 
length than is necessary to a decision of the case, 
but the questions at issue are important and compli- 
cated, the amount involved is large, and the evidence 
voluminous and conflicting. I have given to all 
the evidence and the exhaustive briefs of counsel 
prolonged and careful study, and I can. see no 
escape from the conclusion which I have reached. 

Probate must be denied. 

A decree embodying these conclusions may be 
entered on two days’ notice, with costs to contest- 
ants against proponent, to be taxed. 


WaLterR E. Wooprn, 
Surrogate. 
—. + —-—_ 


DEATH OF HON. JOHN A. PETERS. 


The death of Hon. John Andrew Peters, for many 
years chief justice of the Maine Supreme Court, 
and one of the most distinguished jurists of his day, 
occurred at his home in Bangor on April third. 
For several years he had been in precarious health, 
the accompaniment of declining years, and in Feb- 
ruary had an ill turn which, it was thought, would 
end in death, but he rallied again. Later on he 
again weakened and sank steadily. The death of 
Judge Peters removes one of the most brilliant sons 
of whom Maine has ever boasted, while Bangor 
loses its best beloved resident. Conspicuous for 
brilliancy of intellect and depth. of learning, in 
Judge Peters’ demise the legal profession of Maine 
and New England is deprived of one of its most 
distinguished members, who leaves behind a note- 
worthy career of shining service to the nation and 
the State. But it will not be his high intellect and 
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lofty standing as a jurist that will be longest remem- 
bered by his friends, but rather they will cherish 
his kindness, his whole-heartedness and good na- 
ture, his courtesy, his many deeds of thoughtfulness 
and charity—all these and many other qualities 
won for him the warm place which he has in the 
hearts of his associates and fellow-citizens. 

Besides his wife, Frances E., daughter of the late 
Amos M. Roberts, Judge Peters leaves two daugh- 
ters, Annie Charlotte, wife of Prescott H. Vose, and 
Miss Fannie R. Peters, both of Bangor. His other 
living relatives include two brothers — William B. 
Peters, of Mt. Desert, Me., and Edward J. Peters, 
of Brooklyn; a sister, Mrs. Harriet P. Butman, 
also of Brooklyn; and six nephews, Chief Justice 
Andrew P. Wiswell and Judge John A. Peters, Jr., 
of Ellsworth; George N. Black and Dr. William 
C. Peters, of Boston, and Charles Peters and An- 
drew Peters, of New York city. 

Judge Peters was born in Ellsworth, Me., Octo- 
ber 9, 1822, and came of Revolutionary ancestry. 
He fitted for college at GorhamAcademy, entering 
Yale in the class of 1842, from which institution 
he was graduated with high henors. 

Subsequently he took a two years’ course at 
Harvard Law Schgol, and was admitted to the bar at 
Ellsworth, Me., in August, 1844. Inthe same year he 
removed to Bangor, where he remained in practice 
until] he was appointed to the Supreme Court bench. 
This was after thirty years of active practice, during 
which time he handled a very large number of 
important cases and was remarkably successful. As 
a speaker, he was strong, logical, clear, brilliant; 
as a lawyer, learned, painstaking, thorough. He 
served as a member of both the house and the 
senate of Maine, as attorney-general, and for three 
terms as representative in congress. 

It was as a justice of the Supreme Court of Maine 
and as its*chief justice that the present generation 
knew Judge Peters best. 
associate justice of the Supreme Court in May, 1873, 
his ability and fitness for the position being unani- 
mously recognized by the people of the State at 
that time. For many years he served as an associ- 
ate justice and in 1883 was appointed to be chief 
justice of the court, which position he held until 
the time of his resignation, January 1, 1900, when 
advancing age compelled him to relinquish the 
duties and responsibilities of the position. He was 
known as “ the good judge ” from one end of Maine 
to the other, where he for many years presided 
over the terms of court in each county. 





Bew Books and Rew Editions. 


By John G. Henderson, of the 
Chicago: T. H. Flood & Co., 


Chancery Practice. 
Chicago Bar. 
1904. 

Judge Henderson’s work has been prepared with 
special reference to the office and duties of masters 
in chancery, registers, auditors, commissioners in 


He was appointed to be | 





chancery, court commissioners, master commission- 
ers and referees. The author has made a specialty 
of the subject of equity pleading and practice, hav- 
ing been a teacher upon that branch of the law in 
the Illinois College of Law for a number of years. 
As such teacher, he felt the need of a work giving, 
in a concise form, the origin and early history of 
the Court of Chancery, and being convinced that no 
man can be a good chancery lawyer without a 
thorough knowledge of the subject, he set about the 
task with enthusiasm and energy. To quote from 
his introduction: 

“The present work is not limited to the practice 
in the master’s office after a cause has been sub- 
mitted to him, but begins with a cause long anterior 
to its submission, shows what, when and to whom 
matters will be submitted, the proper preparation 
of a cause for reference, followed by an examination 
of the whole proceeding in the master’s office, treat- 
ing the matter step by step, until his final report is 
made and returned into court, The proceedings 
before the chancellor, on review of the master’s 
findings, are then taken up in their order and fol- 
lowed, step by step, until the entry of a final decree, 
showing what is necessary to prepare the case for 
revision in the upper court. A chapter is then 
added, showing in detail all the proceedings in the 
upper court when called upon to revise the action 
of the master and the chancellor — the preparation 
of the record, assignment of errors, the making of 
briefs and abstracts, and final submission of the 
cause te the court. This is followed by a chapter 
on masters’ sales, in which will be found a full 
statement of the law relative to the subject, together 
with the method of reporting the same, attacking 
the report and confirmation thereof. The work is 
concluded with a full chapter on masters’ fees and 
compensation he is entitled to for his labor, while 
throughout the work in their appropriate places will 
be found various forms used not only in the master’s 
office, but in the courts as well.” 

From this brief and inadequate summary, it will 
be readily seen that no work of this scope has yet 
been attempted in this country. Although the office 
of master has long since been abolished in England, 
it still exists under that name in the federal courts 
of this country, and in many of the States, as in 
Florida, Illinois, Maine, Mississippi, New Jersey, 
Pennsylvania, South Carolina and Vermont; in 
other States the office of master still exists, but un- 
der a different name, as clerk and master, master 
commissioner, court commissioner, auditor and 
master register in chancery, etc. But whatever the 
name, their duties are substantially the same. The 
importance and responsibility of the office are great, 
many complicated questions of law and fact being 
referred to the commissioners, and in many cases 
their decisions are practically final. Frequently 


they are called upon to try cases which cannot from 
their very nature be tried in court, simply because 
few courts have sufficient time to devote to their 
hearing and consideration. Judge Henderson states 
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that more than five years of patient, almost con- 
stant labor were employed in collecting material 
before any attempt was made to arrange a single 
chapter of the text. 


It has also been his aim to cite only leading cases | 


in support of the text. The work has been very 
carefully and thoroughly done, and, aside from what 
appears to be an unnecessary prolixity, it is a model 
of its kind. Not only is it strong and complete in 
a historical sense, but the practical side has not been 
neglected. To those engaged in this branch of the 
law the work cannot fail to prove a boon, In the 
preparation of it at such pains, Judge Henderson 
has made the profession his debtor. He frankly 
confesses that if he had dreamed that it would have 





required one-quarter of the labor expended upon) 
it, to complete it, the work never would have been | 


undertaken. The book has the usual table of cases 
cited and a copious index. 


The Viking’s Skull. By John R. Carling. Boston: 
Little, Brown & Co. 1904. 


Mr. Carling has heretofore made some reputation 
as a_ successful novelist, particularly with his 
romance, “The Shadow of the Czar.” “The 
Viking’s Skull” is melodrama, but melodrama on 
an audacious scale. There is never any chance for 
ennui on the part of the reader, something is hap- 
pening all the time. It is a tale of buried treasure, 
of a runic ring that brings trouble, of murder and 
secret marriage, of the heir cheated of his rights by 
a scoundrelly father and a son worthy of him, of 
shipwreck and clairvoyance, of a murderer’s hands 
that turn red the water in which they are washed, 
not to mention other things, all very blood curdling. 
The plot is full of complications and mystifications, 
the greatest of which is the Viking’s Skull itself, 
found in the Norseman’s grave, pierced by a bit 
of steel, the first real clew, and the end of it all 
comes in a play within a play. The reader, no 
matter how blasé, is bound to be interested deeply 


through obstacles to the forefront of life would be 
his most congenial pastime. She herself is en- 
dowed with so much superfluous vitality, both phy- 
sical and mental, that she is slow in understanding 
the fatal streak of inertia that is ultimately Lewin’s 
ruin —the tendency to shirk whenever he can, to 
fish and swim and play polo during the afternoon 
hours when he might be trying to learn something 
of the dangerous hasheesh trade in the Chinese 
quarters; and indulging at all times in so swift a 
succession of iced drinks that on the crucial night 
when an uprising does come, his befuddled brain 
fails to respond to the need of his chief, his govern- 
ment, or his wife. 

The book, however, is not only the history of a 
woman’s awakening to a knowledge of the weakness 
of the man she has married, but of the simultaneous 
transfer of her heart from him to another and 


| stronger man, who is the embodiment of all the 





in the unraveling of the stupendous plot, in the, 


construction of which Mr. Carling has shown mar- 
velous ingenuity. 


The Rat-Trap, By Dolph Wyllarde. New York 
and London: John Lane. 1904. 


The “ Rat-Trap,” in this instance, is a small island 
off the coast of Madagascar, one of those obscure 
administrative posts which sometimes count for 
much in the eyes of the British Foreign Office, and 
which serve as a convenient place wherein to bury 
alive any man whose surplus energy and ambition 
makes it advisable to put him out of harm’s way. 
The book concerns the ramifications of society on 
this little tropical isle, and its specific interest lies in 
the minute and acute study it presents of a young 
wife’s disillusionment. Leoline Lewin married her 
husband for no more definite reason than that she 
had known him all her life, and because he was a 
good specimen of the tall, fair, robust young 
Englishman, who looks as though to fight his way 





qualities that she mistakenly attributed to her 
husband. 

The weak man is sent away to another part of the 
world, where he promptly gets killed, and the 
strong man, who happens to be the administrator 
of the island, obtains the woman he loves. The 
story is admirably and fearlessly told and is in- 
tensely interesting. It was originally issued in 
England under the title of “ Uriah the Hittite.” 


The Merry Anne. By Samuel Merwin. New York: 
The Macmillan Company, 1904. 


This is a breezy story of the Great Lakes, and 
concerns the business and love affairs of the young 
skipper of the lumber schooner, Merry Anne, Cap- 
tain Dick. The plot, which concerns the daring 
deeds of a whiskey smuggler known as “ Whiskey 
Jim,” and his chase and final capture by United 
States revenue officers, is well conceived and ad- 
mirably handled, the dialogue crisp and snappy, the 
descriptive portions excellent, and the love affair 
sweet and fresh. Captain Dick, unjustly accused of 
smuggling, because whiskey is found concealed in 
the lumber his vessel carries, shows the stuff he is 
made of by helping the officers in an exciting chase 
after the real smuggler. Mr. Thomas Fogarty has” 
made nearly thirty drawings and decorations for 
the book, in which he has admirably caught its 
spirit. 

———_+——_- 
Literary Hotes. 


Messrs. Herbert S. Stone & Co. announce an im- 
portant new novel called “ The Highroad; Being the’ 
Autobiography of an Ambitious Mother,” It is 
published anonymously and the author insists that it 
is entirely fiction. 


Margaret Horton Potter’s new novel will be pub- 
lished by the Macmillan Company early in May 
under the title of “The Flame-Gatherers.” This is 
described as a tale of India during the earlygyears ot 
the thirteenth century, alive with color and atmos- 
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phere and beauty and charm. Miss Potter’s power 
to re-create and render vivid and real a vanished 
civilization distinguishes her among novelists of the 
present day. 


Little, Brown & Co. have postponed the publica- 
tion of “ Where the Tide Comes In,” by Lucy 
Meachman Thurston, and “A Woman’s Will,” by 
Anne Warner. This firm will also publish “ By the 
Good Sainte Anne,” a new novel by Anna Chapin 
Ray, and “ Life and Death and Other Legends and 
Stories,” by Henryk Sienkiewicz. 


Among the new Macmillan books is one on 
“Trout Fishing,’ by Mr. W. Earl Hodgson. An 
attractive feature of the volume is “ The Book of 
Flies,” which consists in colored plates for each 
fishing month in the year, showing the appropriate 
lures of the month as they would look in the 
angler’s fly book. Besides his instructions, Mr. 
Hodgson tells many good stories. 


Miss Myrtle Reed, whose novel, ‘“ The Shadow of 
Victory,” is one of the successes of the season, has 
almost in readiness for the press a new story to be 
called “ The Master’s Violin.” It is said that this 
work will resemble in character Miss Reed’s charm- 
ing “ Lavender and Old Lace,” and her publishers, 
the Putnams, are planning to issue it in a similar 
format, with a cover design by Miss Margaret 
Armstrong. 


“The Marriage of Lit-Lit,” “The Story of Jees 
Uck,” “A Hyperborean Brew,” and “Too Much 
Gold,” are among the stories gathered in Mr. Jack 
London’s new volume, “ The Faith of Men,” which 
The Macmillan Company announce for immediate 
publication. The book consists entirely in stories 
of the Klondike, the region that has prompted Mr. 
London’s best work. 


Mr. Maurice Hewlett’s new novel, “ The Queen’s 
Quair,” is announced for publication by The Mac- 
millan Company on the twentieth of May. This 
novel, which has been in great part rewritten since 
it appeared serially in the magazines, gives for the 
first time a picture of Mary Queen of Scots and her 
times from the human standpoint, It is described 
as a fascinating historical study of the times and the 
people, combined into a novel of first-rate power 
and interest. 


The May number of Lippincott’s is notably stir- 
ring and strong from the opening page of its 
novelette through to the close of the last short 
story. “ Figs from Thistles”’ makes Frederic Red- 
dale’s third appearance through the medium of a 
long tale in this magazine, and his work may be 
honestly described as good, better and best. This 
last shows maturity in both the plot and the 
handling of it. Heading the list of seven short 
stories is ‘In the Springtime,” by Henry Wysham 
Lanier, a happy mingling of spring rain and loving. 
A rousing sea story by Patrick Vaux is entitled 
“Grit: A Tale of the Nex War.” “ Lavender,” by 
Lizette Woodworth Reese, is a touching story of 





an erring girl and a mother’s faith rewarded. This 
is remarkably well told. Another one of Ella Mid- 
dleton Tybout’s parables is called “The Blast of 
the Trumpet,” and sustains her reputation for 
humor. “The Solution,” by Juliet Wilbor Tomp- 
kins, is about the trials of a sensitive over-tall girl 
and how she clears away the shadow which 


threatens to spoil her life. Prince Vladimir 
contributes a gambling tale, called “ Fate’s 
Juggler.” which is written in the vivacious 


style characteristic of the author. “A Confederate 
of Chaperones,” by Alma Martin Estabrook, is a 
clever and engaging story of a girl’s “ broken 
heart.” Two interesting papers in the number are 
“Some Roman Contrasts,” by Maud Howe, which 
is delightfully readable; and “ What Man is to a 
Bird,” by the noted naturalist, Dr. Charles C, 
Abbott. The poets represented this month are 
Minna Irving, W. H. Belford, Richard Kirk, 
John Hall Ingham, Clara Elizabeth Ward, Will 
McCourtie, William Lucius Graves, William H. 
Frost. 


The North American Review for May is an ex- 
tremely important number for several reasons, par- 
ticularly because it contains two articles which were 
written by men who are not only leaders in their 
different walks of life, but who have not written 
and signed an article in perhaps two decades. The 
rest of the number is selected with a great deal of 
care to cover the largest possible field of contempo- 
rary subjects. For example, the most important 
foreign subject of the hour is, of course, the war 
between Russia and Japan in the far east. Next 
in importance is the English expedition into 
Thibet, where Russia and England must eventually 
clash arms or make a peaceable settlement of bound- 
aries. The most important domestic subject of the 
hour is unquestionably the development of our col- 
onial government. All these subjects are treated 
by authors in the North American Review. Prob- 
ably one of the most important articles ever written 
on the public press of this country or any other 
opens the Review for May, and is written by Mr. 
Joseph Pulitzer, the distinguished editor and pro- 
prietor of the New York World. It is followed by 
an article by Count Cassini, the Russian ambassa- 
dor to the United States, which states in a straight- 
forward manner Russia’s position in the Russo- 
Japanese war at the present moment. The Hon. 
Wayne Mac Veagh has written a paper for this 
number in answer to some critics who have taken 
exception to the peace commission's decision on 
the Venezuelan episode. The Right Hon. James 
Bryce, member of the British parliament and author 
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of “ The American Commonwealth,” writes an ex- | 
haustive review of Lord Acton’s letters, which is | 
almost a biography of Lord Acton himself. Mr. | 
Oscar J. Crosby writes on the situation between | 
England and Russia at the present moment, apropos | 
of Colonel Younghusband’s expedition in com- | 
mand of British troops who are now invading | 
Thibet. Prof. Goldwin Smith, the historian and) 
author, writes on “The Immortality of the Soul,” | 
and Judge Wilfley, the attorney-general for the 
Philippine Islands, has prepared a paper telling the | 
history of the organization of judiciary in the Phil- | 
ippine Islands and stating what must be done there 
to make this most important part of our civil gov- 
ernment in the east as complete a power there as 
our own judiciary is for this country. Mr. J. 
Arthur Hutton, vice-chairman of the British Cot- 
ton-Growing Association, discusses the epoch- 
making plan of the British government to make it 
possible for Great Britain to grow all her own cot- 
ton in her own colonies. This article is of special 
importance to the people of the United States in| 
view of the fact that if it succeeds the market for | 
the production of our Southern States will be ma- 
terially curtailed. Mrs. Flora McDonald Thomp- 
son contributes a very interesting article on “ The 
Truth About Woman in Industry,” and Mr. Clar- 
ence Lucas, with the assistance of David Bispham, | 


has prepared an article on “ London as a Music! 
Centre.” Mrs. Gertrude Atherton, the author of 
“The Conqueror” and “ Rulers of Kings,” asks | 
in an interesting paper “ Why is American Litera- 
ture Bourgeois?” This remarkable number of the 
North American Review closes with the fifth instal- | 
ment of Mr. Howell’s new novel, “The Son of | 
Royal Langbrith.” | 


The new volume by Mr. Stephen Phillips is now | 
definitely promised for the autumn. At present the | 
work is called “ The Sin of David.” The author | 
has been steadily at work on it during his last three | 
years of silence. 

McClure’s Magazine for May, as usual, covers) 
a wide range of human interest, but the impressive | 
effect of the number is produced by another ap-| 
palling picture of the results of our industrial wae! 
fare. It is found in Ray Stannard Baker’s article on| 
the great labor conflict in Colorado between the! 
striking miners and mine operators under the fitting | 
title, “The Reign of Lawlessness.” It is a story} 
of industrial, economic, social and civil crime of! 
absorbing interest and deep significance. Here) 
Mr. Baker finds the fruits of lawbreaking by both 
capital and labor in riot and bloodshed, destruction | 
of life and property, anarchy and military despotism, | 
The people of Colorado have broken the law and! 
are being punished for it. How, Mr. Baker vividly 
describes. | 

The inside narrative of the Hayes-Tilden election | 
contest, written from new sources of information | 
and hitherto unpublished facts, by Jos. M. Rogers, | 


|of entertaining and 


crisis in American political history was met and 


civil war averted. 

Thomas Nelson Page concludes his series of 
papers on the Negro Problem in a discussion of 
present conditions. 

A new serial by the author of “ Emmy Lou,” 
George Madden Martin, entitled “The House of 
Fulfilment,” begins in this number. This is Mrs. 
Martin’s first novel, and the thousands of readers 
who love winsome little “ Emmy Lou” will rejoice 
to find that the author has transferred into this 
larger effort the same story-telling charm and 
power which made her earlier work “a classic of 
child life.” The new story has a Southern back- 
ground and is essentially a love story, although war 
and business both play parts in its development. 


The Review of Reviews for May provides a group 
instructive articles on the 
Russo-Japanese war and cognate topics. In addi- 
tion to the careful editorial treatment of the events 
of the month in “The Progress of the World,” 
there is a sketch of the great sea-fighter, Admiral 
Togo, written by a Japanese, followed by “ Fifty 
Years of Japan,” from the pen of a Japanese journ- 


| alist, Adachi Kinnosuke, who sums up in this pa- 


per the striking progress of his people during the 
half-century that has elapsed since the ships of 


| Commodore Perry opened Japan to the influences 


of western civilization. There are also brief sum- 
maries of “What the People Read in Japan,” 
“Japanese Opinion of the American Attitude on 
the War,” and “The Effect of the War on the In- 
ternal Affairs of Russia;” and Dr. Frank Waldo 
contributes an interesting résumé of “ Climatic Fea- 


hones of the Field of the War.” 


The opening article in the Cosmopolitan for May 
is by the editor, John Brisben Walker, and is en- 
titled “‘ What Is My Relation to My Fellow-Men?” 
Broughton Brandenburg writes on the Making of 
a British Tar; Grace Isabel Colbron, on the Train- 
ing of a German Actress; Paul Nocquet, on the 
Delights of Aerial Navigation, and P. T. McGrath, 
on Whale Hunting. There are many other inter- 
esting articles, the whole making up a remarkably 


| attractive number. 


——>——_ 


Correspondence. 


A DENIAL As A DEFENSE. 
New York, April 4, 1904. 
To the Editor of the Albany Law Journal: 
I have read with interest and approval the article 


|in a recent number of your magazine on the ques- 
tion of whether a denial in an answer may be called 
|a defense. 


Three brief sections may be added to the argu- 


in an entirely non-partisan manner tells how this! ments of your correspondent: 
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First. The Brooklyn jurist is mistaken as to what 
the law is; for that is determined not by what it 
ought to be, nor yet by what it used to be, but by 
what the “court of last copjecture’’ has decided it 
to be. And as your correspondent has pointed out, 
the appellate courts sanction the use of “ defense” 
as covering not only affirmative defenses, but de- 
nials as well. 

Second. If resort be had to the “ lost art of plead- 
ing,” by which the jurist in question doubtless 
means the common-law system, he is shown to be 
in error also as to what the law used to be. Techni- 
cally, the “defense” was the introductory state- 
ment which was a necessary formal part of every 
plea, whether by way of traverse or by way of con- 
fession and avoidance. 
authority upon common-law pleading, explains it, 
the word has not its popular sense. “It imports 
denial, being derived from the law-Latin defendere, 
or law-French defendre (both of which signify to 
deny), and the effect of the expression is, that the 
defendant denies the right of the plaintiff or the 
force or wrong charged. This denial, however, is 
mere matter of form; for the defense is used, not 
merely when the plea is by way of denial or tra- 
verse, but when by way of confession and avoid- 
ance.” (See Andrews’ Stephen’s Pleading, Second 
Edition, page 470.) From the introduction the 
name passed to the substantial matter pleaded under 
it. It is thus historically and at common law, as 
well as by the Code, common sense and appellate 
opinion, correct to speak of denial as a defense. 

Furthermore, there were at common law state- 
ments of new matter constituting denials. I refer 
to the so-called traverse, absque hoc, or special tra- 
verse, which precisely because it adduced new mat- 
ter, closed with a verification, and not with a tender 
of issue, although it was a form of denial. (See 
the same authority, at page 280, etc.) 

Third. While punctuation ought not to control 
in statutory construction, still it is significant that 
section 500, C. C. P., omits the comma in the phrase 
“a statement of new matter constituting a defense.” 
The Code is over-punctuated, and the codifiers pre- 
sumably had good reason, founded on their knowl- 
edge of common law, for omitting their favorite 
rest in this place. 


The justice in question has incidentally rendered 
some service (though not in most gracious manner) 
by his frequent opinions on this subject, in that he 
had emphasized the rule, as to which some prac- 
titioners are ignorant, but as to which lawyers do 
not differ, that denials and matters of confession 
and avoidance should not be combined in one de- 
fense. For that service, let us move him a vote of 
thanks, coupled with a request that the subject be 
now changed. 

Yours respectfully, 
ALFRED E. HInricus, 
Instructor in Common Law Pleading, at the 
New York Law School. 


As Stephen, the classic | 


Legal Rotes. 


In October last a criminal charge was lodged 
against E. K. Sumerwell, of the legal firm of 
Sumerwell, Shoup & Vermilyea, 35 Nassau street, 
New York city, in the Police Court of the District 
of Columbia, based upon the possession of certain 
papers pertaining to the Mexican Mining and Ex- 
ploration Company. The United States district attor- 
ney at Washington, D. C., where the alleged offense 
was committed, after thorough investigation of the 
whole matter, dismissed the case. It appeared that, 
with the aid of several officers and a locksmith, the 
| Papers in question were secured from the safe in 
, which they had been deposited, and were turned 
over to the rightful owner, Mr. Sumerwell’s client. 
No pretence of concealment was made, the whole 
transaction being perfectly honorable. t lis grati- 
fying to know that nothing was found which was 
not in strict accord with Mr. Sumerwell’s personal 
and professional rights and duties in the premises, 
and that his vindication is complete. 





President Roosevelt has selected Judge Beek- 
man Winthrop, of the Court of First Instance, 
Philippine Islands, to succeed William H. Hunt as 
governor of the island of Porto Rico. Judge 
, Winthrop was a member of one of the oldest fam- 
ilies of New York, a graduate of Harvard, and a 
personal friend of President Roosevelt. He went 
to the Philippines as the assistant executive secre- 
tary to the Philippine commission, made a fine- 
record for efficiency, and, during the temporary 
absence of Mr. Ferguson, acted for several months 
as secretary of the commission. He will not 
assume his new office until the beginning of the 
next fiscal year, July 1, it having been decided that 
Governor Hunt shall continue in the office until 
then. 


Judge Charles H. Simonton, of Charleston, S. C., 
died in a hospital at Phiiadelphia, April twenty- 
fifth, having gone there to undergo treatment for 
brain trouble. Judge Simonton, with Judge Goff, 
of West Virginia, comprised the federal circuit 
bench of the fourth district, which includes Mary- 
land, West Virginia, North Carolina and South 
Carolina. Judge Simonton was born in Charleston 
in 1829, and was educated at the South Carolina 
College, where he was graduated with the highest 
honors of his class. After admission to the bar he 
practiced in Charleston with success. From 1856 to 
1886, except during the civil war and reconstruc- 
tion period, he was a member of the South Caro- 
lina legislature. He served as speaker and chair- 
man of the judiciary committee. During the war 
he fought with gallantry and was promoted to be 
colonel. For some months he was a prisoner of 
the federal forces. In 1886 he was appointed a 





United States district judge by President Cleveland. 
He was the author of several volumes on legal 
subjects. 








